STATE OF MARYLAND v. LAWRENCE JOSEPH WALKER
NO. 23, SEPTEMBER TERM 1996

Resi dual exception to hearsay rule — exceptional circunstances
required as condition of admssibility — exercise of spousal
privilege not to testify under Courts article 8 9-106 ordinarily
does not constitute exceptional circunstance.



IN THE COURT OF APPEALS OF MARYLAND

No. 23

Septenber Term 1996

STATE OF MARYLAND

LAWRENCE JOSEPH WALKER

Bell, C. J.
El dri dge
Rodowsky
Chasanow
Kar wacki
Raker

W ner,

JJ.

OQpi nion by Wl ner, J.
Chasanow, J., dissents.

Filed: April 10, 1997



Respondent, Larry Wal ker, was convicted in the Crcuit Court
for Montgonmery County of robbery with a deadly weapon, for which he
was sentenced to 15 years in prison. The Court of Special Appeals
reversed that judgnment on the ground that certain out-of-court
statenents nade by respondent's wi fe, Robin Wal ker, and testinony
by two detectives regardi ng those statenents should not have been
admtted into evidence.

The statenents at issue were concededly hearsay and were not
adm ssi bl e under any of the categorical exceptions to the hearsay
rule set forth in Maryland Rul es 5-803 or 5-804. Wen Ms. Wl ker,
sunmoned as a State's wtness, exercised her privilege under
Maryl and Code, 8 9-106 of the Courts and Judicial Proceedings
article, not to testify against her husband, the court found her to
be "unavail able” and admtted her extra-judicial statenents and the
detectives' testinony regarding them under the residual exception
set forth in Rule 5-804(b)(5). W granted certiorari to consider
whet her the statenments were wongfully admtted. W hold that they

were and therefore affirm the judgnment of the Court of Specia

Appeal s.

| . BACKGROUND

The incident giving rise to the charges against respondent
occurred around 4:00 a.m on June 10, 1994. The victim Jose
| raheta, was riding his bicycle to work when a man accosted him
threw himoff his bike, stuck a knife to his stomach, and denmanded

noney. |raheta gave his wallet to the robber, who took $60 and
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fled. Iraheta provided the police with a description of the
robber, noting that he was a black male and was wearing a green
hooded "sweater." M. Iraheta later identified respondent in court
as the man who robbed him

A few days after the robbery, M. Wil ker contacted county
police officer lvan Langford with sone information about the
robbery. M. Wl ker was not then nmarried to respondent but was his
girlfriend and the nother of his children. After speaking with her
at a shelter where she was staying, Langford consulted wth
Detective Kl arko who, along with Detective Bauers, interviewed M.
Wal ker at her father's home on June 15, 1994.

Ms. Wal ker told the detectives that on June 11 —the day after
the robbery — she and respondent were wal king along Tw nbrook
Par kway; as a police car passed by, respondent attenpted to hide
his face. Wen she questioned himabout that, he admtted to her
that he had coomtted a robbery the previous day. Specifically, he
said that he had robbed an H spani c man of $60, that he was weari ng
a hooded green sweatshirt at the tinme with the hood pulled over his
face, and that he had thrown the sweatshirt away. The next day —
June 12 —they were together again in front of the Hal pine View
apartnent conplex. Respondent said that he needed to retrieve the
sweat shirt he was wearing during the robbery. He went behind the
conplex, returned with a green sweatshirt, and threw it into a
dunpster on Tw nbrook Parkway.

The detectives, separately, nade notes of M. Wilker's
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statement, and she later signed both versions. According to
Detective Klarko, M. Wilker said that she had lived wth
respondent for a while but "couldn't handle it so she noved out."
As recorded in his notes, she said that she had known respondent
since 1989, that they had lived together intermttently since then,
that in the past nonth he had been "doing nore crack cocai ne than
usual ," and that in March she noved from the apartnment they had
been sharing because she could no | onger handle his drug use —it
"was a bad influence on the kids."!?

On Septenber 1, 1994, Ms. \Wal ker and respondent were marri ed.
Before trial comrenced on January 12, 1995, M. Wl ker inforned the
State, which had summoned her as a witness, that she intended to
i nvoke her privilege under Cs. & Jud. Proc. article, 8 9-106 and
refuse to testify against her husband. The State then noved, in
limne, to have her signed statenents to Detectives Klarko and
Bauers admtted. At the in limne hearing, defense counsel noted
hi s understanding that Ms. Wl ker nmade her statenent to the police
"because she wanted [respondent] to get sonme help for his drug

problem™ to which the prosecutor replied, "I believe that is

! That part of the statement, along with parts dealing with
ot her robberies to which respondent admtted, was redacted from
the version admtted into evidence and given to the jury. It is
inthe full version of the statenent signed by Ms. WAl ker and was
pl aced in the record as an exhibit offered for identification
only.



accurate." 2
Respondent objected to the statenents on the ground that they
were hearsay, that they did not fall within any of the exceptions
to the hearsay rule set forth in Ml. Rules 5-803, 5-804, or 5-805,
and that general reliability was not an adequate basis upon which
to justify their adm ssion. He pointed out that the statenments
were actually witten by the detectives and did not purport to be
a verbatimrepetition of what Ms. Wal ker may have said and that,
if, indeed, they were given in desperation in order to get him
hel p, they were not necessarily reliable.
The court concluded that the statenents were adm ssi bl e under
t he hol ding of the Court of Special Appeals in Mtz v. State, 9 M.
App. 15, 262 A 2d 331 (1970), and under Rule 5-804(b)(5). Wth
respect to the rule, the court first found that, by exercising her
privilege not to testify against her husband, M. Walker was
unavail able to the State as a witness and that the situation was
"uni que. " It held that the statenents were being offered as

evidence of a material fact and that they were nore probative of

2 There is nothing in the record to indicate why M. Wl ker
made the statenents. During her brief testinony at the in Iimne
proceedi ng, she was not asked and did not volunteer the reason.
Det ectives Klarko and Bauers were asked whet her she had given
such a reason, and they both said that they could not recall.

Ms. W&l ker and respondent had been living apart for over three
nmont hs when she contacted O ficer Langford and made the
statenents, although according to her statenent to Detective
Klarko, they still saw each other regularly. On what basis
counsel devel oped the notion that she nade the statenents to get
respondent help for his drug problemis not clear.
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that fact than any other evidence that the State was able to
procure through reasonable efforts. Based on a proffer fromthe
State, which is not in the record and which, in any event, turned
out to be inaccurate, the court assunmed that the victimwould be
unable to identify the assailant.? It further found that the
general purpose of the rules and the interest of justice would best
be served by adm ssion of the statenments and that the statenents
appeared to be reliable. That last finding was prem sed on the
assunption that Ms. Wal ker inplicated appellant in order to get him
help for his drug problem

M. Iraheta was the first wtness. As noted, he identified
respondent as the robber. Wen Oficer Langford and Detectives
Kl arko and Bauers were then called and began to testify about M.
Wal ker's statenents, respondent objected and received a conti nui ng
objection to that line of inquiry. The testinony was all owed, and

redacted versions of the two statenents witten by the detectives

3 The court stated, "In this case as | understand the
proffer fromthe State, the victimin this case is nore likely
than not unable to identify his assailant in this case." There

is no evidence in the record before us of any such proffer by the
State at or prior to the in |limne hearing.

In his opening statenent to the jury, the prosecutor said
that he did not know whether M. Iraheta "is going to be able to
identify M. Wil ker as the person who robbed him. . . ." In
fact, as we indicated, the prosecutor asked M. I|raheta whet her
he could identify his assailant and he did so, wthout
equi vocation. W do note, however, that, despite that positive
identification, M. Iraheta acknow edged on cross exam nation
that he did not see the face of the person who robbed him He
apparently had told the investigating officer that the assail ant
had a hood pulled tightly over his head, for that is asserted in
the Statenment of Charges filed by the police.
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and signed by Ms. WAl ker were admtted into evidence.

In his initial brief filed in the Court of Special Appeals,
respondent argued that the statenments were inadm ssible under M.
Rul e 5-804(b)(5) because they did not fall within the "rare and
exceptional circunstances contenplated by the rule” and because
they did not have "circunstantial guarantees of trustworthiness."”
In a reply brief, he added, for the first tinme, the contention
that, because the crime occurred before the July 1, 1994 effective
date of the new rules of evidence, Rule 5-804(b)(5) was
i napplicable and the statenents should have been excluded under
previ ous Mryland common | aw. That argunent was based on the
provision in this Court's order formally adopting the Title 5 rul es
of evidence that those rules were to

"take effect July 1, 1994 and shall apply in
all trials and hearings comenced on or after
t hat date; provided, however, that . . . no
evi dence shall be admtted agai nst a defendant
in a crimnal action in proof of a crine
commtted prior to July 1, 1994, unless that
evi dence woul d have been adm ssi bl e under the
law and Rules in effect on June 30, 1994

The Court of Special Appeals concluded, in the first instance,
that, because the trial comrenced after July 1, 1994, Rule 5-
804(b) (5) was applicable. It determned that, as a result, the
initial inquiry was whether the evidence was adm ssi bl e under that
rule. |f the evidence was adm ssible under the rule, a second

inquiry was necessitated by the conditional |anguage in our order,

nanel y, whether the evidence al so woul d have been adm ssi bl e under
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preexi sting conmmon |law. Wl ker v. State, 107 Mi. App. 502, 522-23,
668 A. 2d 990, 999-1000 (1995).

Wth that framework, the appellate court held that the trial
court erred in admtting the evidence under Rule 5-804(b)(5)
because it failed (1) to make a clear finding that an exceptional
circunstance existed and (2) to consider all of the factors bearing
on whether the statenents possessed circunstantial guarantees of
trustworthi ness, both of which, it held, were required by the rule.
ld. at 526. In the first regard, the Court noted that, unlike its
Federal counterpart, M. Rule 5-804(b)(5) allows adm ssion only
under "exceptional circunstances,” and it held that, upon finding
such circunstances, the trial court is bound to "state on the
record the factual findings supporting his [or her] conclusion.”
Id. at 527. No such explicit findings were made in this case.

Wth respect to t he ci rcunstanti al guar ant ees of
trustworthiness, the Court |ooked to the factors enunciated in
Simons v. State, 333 Ml. 547, 636 A 2d 463, recons. denied (Mar.
4, 1994), cert. denied, Maryland v. Simons, 513 U. S. 815, 115 S
Ct. 70 (1994), and Dallas County v. Commercial Union Assurance Co.,
286 F.2d 388 (5th Gr. 1961) as those necessary to consider. From
Simons, the Court extracted three factors — (1) the age,
education, experience, and condition of the declarant, (2) the
spontaneity of the statenent, and (3) the notive of the declarant.
From Dal |l as County, the Court drew another three factors —whether

(1) the circunstances are such that a sincere and accurate
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statement would naturally be uttered and no plan of fabrication
woul d be forned, (2) even if a desire to falsify m ght be present,
ot her considerations, such as the danger of easy detection or fear
of puni shment would probably counteract its force, and (3) the
statenent was mnade under such conditions of publicity that an
error, if it had occurred, would probably have been detected and
correct ed. Wl ker, supra, 107 M. App. at 529-30, 668 A 2d at
1003- 04.

Having recited those factors, the Court observed that
reliability was supported by counsel's understanding (for which, as
we have observed, there was no evidence in the record) that M.
Wal ker gave the statenent because she wanted respondent to get help
for his drug problem that the spontaneity of the statement was
i ndicated by the fact that she initiated the interview and gave the
statenent in a non-hostile environnent, and that, because she was
not a suspect, she had no notive to lie to mtigate her invol venent
or overstate that of her then-boyfriend. It noted, however, that
there were other factors bearing on reliability that the court
shoul d have considered as well —the fact that Ms. Wil ker waited
four days to call the police, which detracted from the supposed
spontaneity of the statenent, and the possibility that her personal
problenms with respondent may have notivated her to fabricate a
story out of anger or for sone other purpose. |d. at 530-31.

The trial court was directed, on remand, to nake specific

findings as to each conditional elenment in Rule 5-804(b)(5) and if,
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after doing so, it were to conclude that the statenment is
adm ssi bl e under the rule, to consider whether the statenent also
woul d have been adm ssi ble under common law, as it existed prior to
July 1, 1994. Because that issue —the secondary inquiry —had not
been clearly raised or decided in the circuit court, the Court of
Speci al Appeals made no ruling on it. Citing Foster v. State, 297
Md. 191, 464 A 2d 986 (1983), recons. denied, 297 M. 230 (1983),
cert. denied, 464 U S 1073, 104 S. (. 985 (1984), Brown v. State,
317 Md. 417, 564 A 2d 772 (1989), and a nunber of treatises and
commentaries, the Court of Special Appeals observed that this Court
had, in at l|east two circunstances, approved the adm ssion of
hearsay statenents not falling within any of the recognized
cat egorical exceptions, but it expressed no view on whether M.
Wal ker's statenent woul d be adm ssi bl e under any common | aw non-
cat egorical exception.
In this Court, the State urges that
"[W here WAl ker denied the State direct access
at trial to his extrajudicial adm ssions by
marryi ng the hearer of those adm ssions, and
wher e t here wer e ot her ci rcunst ances
indicating the reliability of the adm ssions
as reported by the hearer to the police, the
trial court properly admtted the report of
the adm ssions wunder the residual hearsay
exception."
In support of that argunent, the State takes issue with the
Court of Special Appeals' conclusion that it is incunbent on the

trial court to articulate on the record its reasoni ng process and

its findings on each constituent elenent in Rule 5-804(b)(5). In
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that regard, the State posits, alternatively, that, if we decide to
review the trial court's decision on a de novo basis, as a pure
guestion of law, the trial court's reasoning process and findings
becone irrelevant and that, even if we were to review that decision
as a discretionary one, we should apply the presunption that the
court properly perforned its duties and not insist that its thought
process be laid out on the record. In particular, the State notes
that a specific finding of exceptional circunstances is not
required and that, even if it were, the record indicates such a
finding by the trial court.

On the nerits, the State urges that Ms. Wal ker's statenment was
adm ssi bl e under the residual exception —that the recent marriage
of Ms. Wal ker and respondent created an exceptional circunstance
and that her statenent did have -equivalent circunstanti al
guarantees of trustworthiness. Wth mninmal analysis, it adds that
t he statenent woul d have been adm ssi bl e under Maryl and common | aw
as well, citing Tyler v. State, 342 M. 766, 679 A 2d 1127 (1996)
for that proposition.

Not surprisingly, respondent has a different view He
contends that an explicit finding of exceptional circunstance is
necessary and that, not only was no such finding nmade but no such
circunmst ance existed —that "[t]here is nothing ~exceptional' about
a wife refusing to testify against her husband or about a wonman
fal sely accusi ng her husband or boyfriend of crimnal behavior out

of anger." For essentially the sane reason, he argues that the
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statenents possessed no equivalent circunstantial guarantee of
trustworthiness —that "[a] statenment to the police by a girlfriend
claimng that her boyfriend has confessed a crine to her is not
inherently reliable.” Even if the statenents were adm ssi bl e under
the rule, he continues, they would not have been adm ssi bl e under
preexi sting comon | aw because, in his opinion, this Court had not

adopt ed an equi val ent residual exception as a matter of common | aw.

1. DI SCUSSI ON

A. Metz v. State

As we observed, at trial the State argued that M. Wl ker's
statenments were adm ssi bl e under the ruling of the Court of Speci al
Appeals in Metz v. State, supra, 9 Ml. App. 15, 262 A 2d 331, and
the trial court found that to be the case, using Mtz as an
alternative basis for admssibility. That ruling was neither
chal | enged by respondent nor offered by the State as an alternative
basis for affirmance in the Court of Special Appeals. None of the
briefs even cited Metz, and, not surprisingly, it was not nentioned
in the appellate court's opinion.

Nei t her party has cited Metz in this Court. W nention it
sinmply because, at the State's urging, it was relied upon by the
trial court. Metz did not involve a residual exception, although
it did present a partially anal ogous fact situation. M. Mtz was
charged with, and convicted of, assaulting his wife. Wien the case

cane to trial, Ms. Mtz exercised her privilege under the then-
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current version of 8 9-106 of the Courts and Judicial Proceedi ngs
article and declined to testify against her husband. The court
then allowed the police officer who was called to the scene to
recount what he saw upon arrival —Ms. Mtz with a knot on her
head and a mutilated arm and a shotgun on the floor with a spent
shell —and Ms. Metz's statenent that "she didn't do it." 1d. at
18.

On appeal, Mtz argued that his wfe' s statenment was
i nadm ssi bl e under the statute, as it was covered by the privil ege,
and that, in any event, it was inadm ssible as hearsay. The Court
of Special Appeals held that the statute sinply precluded a spouse
frombeing conpelled to "testify," that Ms. Metz had not been so
conpelled, and that the Legislature did not intend "to exclude
statenents, otherw se adm ssible, voluntarily nade by one spouse to
police officers, sinply because that spouse refuses to testify
agai nst the other." Id. at 19-20 (enphasis added). Because the
hearsay i ssue had not been decided by the | ower court, the Court of
Special Appeals held that it was not preserved for appellate
review, although the Court did, as dicta, express its view that the
statenent "was part of the res gestae.”

Apart fromthe fact that that aspect of Metz was nere dicta,
both this Court and the Court of Special Appeals have, since Mtz
was deci ded, abandoned the once-popular notion of a res gestae

exception to the hearsay rule, which, accordingly, is no |onger
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part of our |aw of evidence. B & K Rentals v. Universal Leaf, 324
Md. 147, 596 A 2d 640 (1991); Cassidy v. State, 74 Ml. App. 1, 536
A 2d 666, cert. denied, 312 Ml. 602, 541 A 2d 965 (1988). Met z
does not, therefore, support the adm ssion of a non-testifying
spouse's out-of-court statenents agai nst a hearsay objection, and

certainly not under a residual exception.

B. Ml. Rule 5-804(b)(5) And Its History

(1) Maryland Common Law

Prior to 1994, this Court, though on rare occasion allow ng
hearsay statements that did not fall within any of the recognized
categorical exceptions to be admtted, had never formally or
directly recogni zed a general residual exception to the hearsay
rule, much | ess defined the scope or contour of such an exception.
See Cain v. State, 63 M. App. 227, 492 A 2d 652 (1985), cert.
deni ed, 304 Md. 300, 498 A 2d 1186 (1985); Cassidy v. State, supra.
Because it has been suggested that we nmay have done so, or cone
close to doing so, in Foster v. State, supra, 297 Md. 191, 464 A 2d
986, and Brown v. State, supra, 317 M. 417, 564 A 2d 772, and
because, as noted, the State, citing Tyler v. State, supra, 342 M.
766, 679 A .2d 1127, contends that we did, in fact, recognize such
an exception equivalent in scope to Rule 5-804(b)(5), we need to
exam ne those cases.

Doris Foster was sentenced to death for murdering the manager
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of a nmotel in which Foster and her husband resided. At trial, she
attenpted to show that her husband nmay have comm tted the nurder
The husband testified that he had had several confrontations with
the victimover nonpaynent of rent. On cross-exam nation, he was
asked whether, on a particular occasion a few weeks before the
nmurder, he had threatened the victimin response to her asking for
paynent of past-due rent, and he denied having done so. Fost er
then offered testinmony froma friend of the victimthat the victim
had called her around that tine in an agitated state, conplai ned
that she was in fear of her life, and asserted that the husband had
threatened to kill her. The court, though finding that there was
"a necessity" for the hearsay testinony, nonethel ess sustained the
State's objection on the ground that it was not sufficiently
reliable.

On appeal, the defendant contended, not that the testinony was
adm ssi bl e under sone exception to the hearsay rule, but rather
that "the application of the hearsay rule, which prevented her from
presenting a portion of her defense, rendered her tria
fundanental |y unfair and deprived her of due process of law "™ |Id.
at 202. In an opinion authored by Judge Davidson, which was
initially filed as an opinion of the Court (four judges joining),
but which, on reconsideration, becane a plurality opinion joined in
by only three judges, this Court, relying upon Chanbers v.
M ssissippi, 410 U S 284, 93 S. C. 1038 (1973) and Geen v.

Georgia, 442 US. 95 99 S C. 2150 (1979), found nerit in



Foster's conpl ai nt.

Judge Davi dson's opinion does not purport to recognize any
formof residual exception to the hearsay rule. |ndeed, she nade
clear that the Court was not considering "whether under Maryl and
| aw t he hearsay rul e woul d exclude such testinony . . . ." Foster,
supra, 297 M. at 210, 464 A 2d at 996. Rat her, the opinion
expressed the view that "[r]egardl ess of whether the proffered
testinony is inadm ssible because of Maryland' s hearsay rul e, under
the facts of this case, its exclusion deprived the accused of a
fair trial in violation of the Due Process O ause of the Fourteenth
Amendrent." 1d. The clear thrust of the opinion was a recognition
that the evidence was, indeed, barred by the common |aw hearsay
rule, despite the reliability and trustworthiness that the judges
joining that opinion accorded it, id. at 211, but that, under the
ci rcunst ances, that common | aw bar was trunped by the supervening
requi renent of due process.

Upon the filing of the opinion in Foster, the State noved for
reconsi derati on. The notion was sunmmarily denied, but Judge
Eldridge filed an opinion concurring in the denial. In that
opi nion, he expressed the view that the decision should not have
rested on a Constitutional basis and that the proffered evidence
shoul d have been admtted under State common law. In that regard,
he cited G & C MerriamCo. v. Syndicate Pub. Co., 207 F. 515 (2d

Cr. 1913), appeal dismssed, 237 U S. 618, 35 S. . 708 (1915),
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and Dallas County v. Commercial Union Assurance Co., supra, 286
F.2d 388, for the proposition that hearsay evidence that is
necessary, trustworthy, relevant, and material may be adm ssible
even if it does not fall within one of the recogni zed categori cal
exceptions. He was careful, however, not to enbrace Fed. R Evid.
803(24) which, he observed, had "led to sone excesses with which
could not agree" but sinply declared that "the type of hearsay
evidence involved in this case" was adm ssible. Id. at 234.

Merriam and Dall as County were nentioned again, for the sanme
proposition, in Brown v. State, supra, 317 M. 417, 564 A 2d 772.
That case involved the revocation of Brown's probation based on a
finding that, in violation of a condition of his probation, he
possessed two guns. The State's know edge that Brown had been in
possessi on of the guns cane from one Robin Bruce, who had themin
his car when he was arrested. Bruce was charged with their
possession, pled guilty, and, when facing sentencing and asked by
the judge where he had obtained the guns, he inplicated Brown.
Wen later called as a defense witness in the trial of one
Wl lians, who had been a passenger in the car, Bruce testified nore
precisely that Brown had gi ven himthe guns and asked that he hold
themuntil Brown could sell them

Bruce was called as a witness at Brown's revocation hearing,
but he declined to testify. The State then succeeded in having
admtted into evidence the transcripts of Bruce's statenent at his

guilty plea and sentencing proceeding and his testinony at
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Wllians's trial. The issue on appeal was whether that constituted
error.

The statenents recorded in the transcripts constituted
hearsay, and Brown objected on both State hearsay and Federal
confrontation grounds. 1In State v. Fuller, 308 Mi. 547, 520 A 2d
1315 (1987), this Court had held that, in probation revocation
proceedi ngs, the formal rules of evidence were not applicable and
that reasonably reliable hearsay may be received. It was not
necessary, therefore, against a hearsay objection, to find a
recogni zed exception —either categorical or residual. Against a
confrontation challenge, however, the court had to engage in a
multi-level inquiry. It needed to determne, first, whether the
evidence fell within any of the exceptions to the hearsay rule,
and, if it did, whether the exception and the evidence satisfied
the criteria of the Confrontation Clause. |f the evidence was not
adm ssi bl e under the rules applicable to revocati on proceedi ngs or
the Confrontation Clause, it could not be admtted "unless it
satisfies the standard of reasonable reliability and the tria
j udge nekes, and states in the record, a specific finding of good
cause." 1d. at 553.

Brown sinply applied that approach to the circunstances.
Bruce's statenments, we concluded, could not be admtted as a
decl aration agai nst penal interest —the only hearsay exception
of fered —because, given the context in which they were nade, they

possessed little indicia of reliability, a prerequisite established
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in State v. Standifur, 310 Ml. 3, 526 A 2d 955 (1987). W turned,
then, to whether the evidence was adm ssible under the rel axed
standards applicable to revocati on proceedi ngs and the "good cause"
exception to the ordinary requirenents of confrontation. It was in
that context that we observed, at 426:

"The proposition that hearsay evidence may be

sufficiently reliable to justify its adm ssion

where necessary to further the cause of

justice, even though it does not fall within a

recogni zed exception is not new [citing

Merriam and Dallas County. ] This general

princi pl e has now achi eved recognition in the

Federal Rules of Evidence. See Fed. R Evid.

803(24) and 804(b)(5). The rule that

reasonably reliable hearsay evidence my be

admtted in probation revocation hearings is a

| ogi cal extension of that proposition.”

The Court went on to declare that the concept of
reasonabl eness "enbraced in the relaxed rule of adm ssibility of
“reasonably reliable hearsay evidence" includes a consideration of
whet her the evidence addressed only a technical matter that nust be
proved or went to the heart of the defendant's conduct. | d.
(enmphasis added). The indicia of reliability that would support
the former mght not suffice to support the latter. |In the Brown
case, we held that the hearsay evidence was not peripheral but went
to the heart of Brown's culpability and that it was not
sufficiently reliable to warrant adm ssion, even under the rel axed
standards applicable to revocation proceedings. ld. at 427.

Conpare Bailey v. State, 327 Ml. 689, 612 A 2d 288 (1992), applying

the sanme analysis but finding the disputed hearsay evidence



- 19 -

sufficiently reliable to be admtted under the rel axed standards
applicable to a probation revocation proceeding; and cf. Bergstein
v. State, 322 Ml. 506, 588 A . 2d 779 (1991), allowing the use of
reliabl e hearsay at a conditional rel ease proceedi ng.

As is our view wth respect to Foster, we find nothing in
Brown (or Bailey or Bergstein) even renotely suggesting the
adoption by this Court of a residual hearsay exception equival ent
to our current Rule 5-803(b)(24) or 5-804(b)(5). Nor did we adopt
any such rule in Tyler v. State, supra, as the State contends.

In Tyler, Tyler and Eiland had been charged with nurdering
Janes Bi as. They were initially tried together and each was
convicted —Tyler of first degree nurder, Eiland of second degree
murder. Those convictions were reversed because of an inproper use
of perenptory challenges by the State. Tyler v. State, 330 M.
261, 623 A 2d 648 (1993). On remand, the defendants succeeded in
having their cases severed, even though the Court of Special
Appeals, in the earlier appeal, had held that severance was not
necessary. Eiland v. State, 92 MI. App. 56, 73-74, 607 A 2d 42, 51
(1992). Eiland was tried first; he placed all of the blane on
Tyler and was acquitted. At Tyler's trial, the State called Eil and
as a witness but, contenptuously, he refused to testify. The State
t hen succeeded in having a transcript of Eiland's testinony at his
second trial admtted, and Tyler was again convicted of first
degree nurder

A mgjority of the Court of Special Appeals, hearing the case
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in banc, affirmed, justifying admssion of Eiland s recorded
testinony as an inconsistent statement and as an extrajudicial
identification. Tyler v. State, 105 MI. App. 495, 666 A 2d 986
(1995). We reversed, holding that the hearsay statenent was not
inconsistent with any testinony given by Eiland and did not
constitute an extrajudicial identification. Tyler v. State, supra,
342 M. at 776, 779, 679 A 2d at 1132, 1133. In this Court, the
State, for the first tine, also attenpted to justify adm ssion of
the statenent under a "residual hearsay exception." Because that
i ssue had not been raised below, we expressly did not decide it
but did note that, even if the issue had been raised below,
Eiland's testinony would not have been adm ssible because it did
not possess the sufficient guarantees of trustworthiness required
by that exception. ld. at 780-81. That is hardly a holding
incorporating into our comon |aw a residual exception equival ent
in scope and content to Md. Rule 5-804(b)(5).

None of this is to say, of course, that the common |aw of
evi dence, either before or since the adoption of title 5 of the
Maryl and Rul es, was entirely static, for it was, and is, not. The
essence of the common | aw —indeed the heart of its enduring val ue
and majesty —is its flexibility, its potential and all owance for
devel opnent and growth, and that is as nuch the case with respect

to the | aw of evidence, and the hearsay rule in particular, as it
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is in other areas of the law.*

The hearsay rule itself was a comon law rule, born in the
1500's and nurtured, at least in part, by concern over the effect
of its absence. See LYNN McLAIN, MARYLAND EViDENCE 8§ 801.1 (1987 &
Supp. 1995); Howard S. Chasanow and José Felipé Anderson, The
Resi dual Hearsay Exceptions: Mryland' s Lukewarm Wl cone, 24 U.
BALT. L. Rev. 1, 6-7 (1994). The exceptions that were created over
time were also the product of common | aw devel opnent, and it has
never been reliably suggested that this Court is without authority
to craft new exceptions or to nodify or abrogate existing ones as
the need mght arise to do so. The point sinply is that, prior to
the adoption of the Title 5 rules of evidence, we had not,
decisionally, adopted a residual exception equivalent to Rule 5-
803(b)(24) or Rule 5-804(b)(5). W had, in a few opinions, cited
or discussed Fed. R Evid. 803(24) and 804(b)(5) and cases such as
Dallas County that applied a judicially-fashioned residual
exception, but we had not formally enbraced them as part of

Maryl and | aw.

(2) Devel opnent of Rules 5-803(b)(24) and 5-804(b)(5)

The devel opnent of these rules, containing a residual

4 Md. Rule 5-102 now explicitly articulates that principle,
directing that the rules of evidence be construed, anong ot her
things, to "pronote the growth and devel opnment of the |aw of
evidence to the end that the truth may be ascertai ned and
proceedi ngs justly determ ned."
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exception to the hearsay rule, has at |east a 33-year history. The
first 14 years were taken up with the devel opnent of the Federal
Rul es of Evidence; State devel opnent consuned the remaining 19
years. ®

A skeletal history of the Federal effort is provided in
Senate Judiciary Conmttee Report No. 93-1277, acconpanying H R
5463. 1974 U.S. Code Cong. & Ad. News 7051. That history
comrenced in 1961, when the Judicial Conference of the United
States authorized the Chief Justice to appoint a commttee to study
the advisability and feasibility of uniformrules of evidence for
use in Federal courts. The conmmttee was appointed; it reconmmended

t hat such rul es be devel oped; and, in 1965, another commttee —the

5> For purposes of this analysis, we are using 1961, when the
Chi ef Justice appointed a conmmttee to study the feasibility and
advisability of drafting a code of evidence for use in Federal
courts, as the beginning point. As pointed out by the
Comm ssioners on UniformLaws in their prefatory note to the 1974
revision of the Uniform Rules of Evidence (with 1986 Anendnents),
there is a much I onger history. UNF. RuUES o Evip., 13A U L.A 3
(1994 & Supp. 1996) (prefatory note). In 1923, the Anmerican Law
Institute considered the possibility of "restating" the | aw of
evi dence but decided against the project at that tinme. In 1938,
upon the adoption of the Federal Rules of Cvil Procedure, 21 of
which dealt with evidentiary matters, the Attorney Ceneral of the
United States suggested the formul ation of rules of evidence for
adoption by the Suprenme Court. In 1942, under the gui dance of
such [ um naries as Ednund Mdrgan and John Wgnore, a Mdel Code
of Evidence was pronul gated by the Anmerican Law Institute. Using
t hat nodel code as a guide, the National Conference of
Comm ssioners on Uniform State Laws, in 1953, published the
Uni form Rul es of Evidence, versions of which were adopted in
Kansas, California, and New Jersey. 1d. at 3-5. As indicated in
the text of this opinion, however, and as acknow edged in the
Comm ssioners' prefatory note, the real inpetus for the
devel opnent of evidence codes in the various States cane when the
Federal Rules of Evidence were drafted and ultimately adopted by
Congr ess.
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Advi sory Comm ttee —was appointed to draft the rules.

The first draft emanating from the Advisory Conmttee was
published in 1969. Prelimnary Draft of Proposed Rul es of Evi dence
for the United States District Courts and Magistrates, 46 F.R D
161 (1969). In proposed Rule 8-03, the Commttee took the position
that "under appropriate circunstances a hearsay statenent 1is
i nherently superior to, or at |east as good as, testinony given by
t he declarant in person at the trial . . . ." 1d. at 350 (Advisory
Committee's Note to proposed Rule 8-03). Thus, the proposed rule
on hearsay exceptions was franmed in terns of general conditiona
adm ssibility, rather than in terns of general inadmssibility
subj ect to categorical exceptions. Section (a) of the proposed
rul e provided:

"A statenent is not excluded by the hearsay

rule if its nature and the special
circunstances under which it was made offer
assurances of accuracy not I|ikely to be

enhanced by <calling the declarant as a
w tness, even though he is available.”

The rest of the proposed rule codified the recognized
categorical exceptions to the hearsay rule, not, however, as
exceptions to an exclusionary rule but as "illustrations" of
statenents that would be adm ssible under section (a). The
Advi sory Conmttee cited Dallas County as support for its approach.
ld. at 351.

Fol | ow ng the consideration of coments received on that first

draft, a second draft was published in 1971. Revi sed Draft of
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Proposed Rules of Evidence for the United States Courts and
Magi strates, 51 F.R D 315 (1971). That draft took a very
di fferent approach. The Advisory Commttee noted that the
traditional view of the comobn law was generally to exclude
hearsay, subject to nunerous exceptions that were supposed to
furnish guarantees of trustworthiness, but that that schenme had
been criticized as bulky and conplex, as failing to screen good

frombad hearsay realistically and as inhibiting the growmh of the

| aw of evidence. The Advisory Conmittee reported that it had
considered three options: (1) abolishing the hearsay rule
altogether and admtting all hearsay; (2) admtting hearsay

possessing "sufficient probative force, but wth procedural
saf eguards;" and (3) revising the existing system of categori cal
exceptions. 1d. at 409-11

The Commttee rejected the first approach, |argely because the
Confrontation Clause would fill the void in crimnal cases and
create a schismbetween crimnal and civil cases. It rejected the
second approach, which woul d have abol i shed categorical exceptions
in favor of "individual treatnent in the setting of the particul ar
case," as "involving too great a neasure of judicial discretion,
mnimzing the predictability of rulings, enhancing the
difficulties of preparation for trial, adding a further elenent to
the already over-conplicated congeries of pre-trial procedures, and
requiring substantially different rules for civil and crimna

cases." 1d. at 410. It therefore opted for the traditional common
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| aw approach of a general exclusion of hearsay, subject to a |ist
of exceptions, and enbodied that view in proposed Rules 803 and
804. The first 23 exceptions to proposed Rule 803 and the first
five to Rule 804(b) were the famliar categorical ones. The
Commttee added as exception (24) to proposed Rule 803 and as
exception (6) to Rule 804(b), "[a] statenment not specifically
covered by any of the foregoing exceptions but having conparable
circunstantial guarantees of trustworthiness." |d. at 422, 439.°6
It explained, in relevant part, that the categorical exceptions
were designed to take advantage of the "accunul ated w sdom and
experience of the past" but that

"[i]t would . . . be presunptuous to assune

that all possible desirable exceptions to the

hearsay rul e have been catal ogued and to pass

the hearsay rule to oncom ng generations as a

cl osed system Exception (24) and its

conpanion provision in Rule 804(b)(6) are

accordingly included. They do not contenplate

an unfettered exercise of judicial discretion,

but they do provide for treating new and

presently unanticipated situations which

denmonstrate a trustworthiness wthin the

spirit of the specifically stated exceptions.

Wthin this franework, roomis left for growth

and devel opnent of the |l aw of evidence in the

hearsay area, consistently with the broad
pur poses expressed in Rule 102."

|d. at 437 (enphasis added).
I n Novenber, 1972, after considering further coment and over

a di ssent by Justice Douglas, who questioned the authority of the

6 Congress eventually elimnated the exception conprising
Rul e 804(b)(5), so the residual exception, proposed as section
(b)(6), becane section (b)(5).
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Court to adopt rules of evidence and the propriety of serving as a
conduit of them to Congress, the Supreme Court promnulgated the
rules, with the residual exceptions articulated in the 1971 draft,
to take effect July 1, 1973. Rules of Evidence for United States
Courts and Magistrates, 56 F.R D. 183 (1972). The Advisory
Committee Note to those exceptions, as quoted above, remained in
the draft.

Congress pronptly suspended the effectiveness of the rules to
give it tine to study them Act of March 30, 1978, Pub. L. No. 93-
12, 1973 U. S. Code Cong. & Ad. News (87 Stat. 9) 11. The main
concern expressed at that tinme was not with the hearsay rule, but
with the proposed rules codifying certain privileges.” See S. Rep.
No. 93-1277, 1974 U.S. Code Cong. & Ad. News, supra, at 7052-54.
| ndeed, the proposed rules on specific privileges were rejected by
Congress in favor of case-by-case developnent. 1d. at 7058-59.

The residual exception, as witten in proposed Rul es 803(24)
and 804(b)(6), was rejected by the House of Representatives on the
ground that it injected too nuch uncertainty into the |aw of

evidence and inpaired the ability of practitioners to prepare for

" The draft contained 13 proposed rules on privileges. Rule
501 provided that, except as required by the Constitution or
aut horized by statute or the rules, a person had no privilege to
refuse to be a witness, refuse to disclose any matter, refuse to
produce an object or witing, or prevent another from being a
W tness, disclosing a matter, or producing an object or witing.
Ensuing rules codified privileges for conmmunications between
| awyer and client, psychiatrist and patient, and husband and
w fe, comunications to clergynen, political votes, trade
secrets, state secrets, and identity of inforners.
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trial. The House believed that proposed Rule 102, directing the

courts to construe the rules to pronote growmh and devel opnment,
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woul d provide sufficient flexibility to admt hearsay in
appropriate cases under various factual situations that m ght
ari se. H R Rep. No. 93-650, 1974 U.S. Code Cong. & Ad. News,
supra, at 7079.

The Senate disagreed. It concluded that, absent a residua
exception, the categorical exceptions mght becone "tortured beyond
any reasonabl e circunstances which they were intended to include

and that, in any event, those exceptions "nay not enconpass
every situation in which the reliability and appropriateness of a
particul ar piece of hearsay evidence nake clear that it should be
heard and considered by the trier of fact.” 1d. at 7065. Citing
Dal l as County, supra, as an exanple, the Senate Judiciary Commttee
expressed the belief that "there are certain exceptiona
ci rcunst ances where evidence which is found by a court to have
guarantees of trustworthiness equivalent to or exceeding the
guarantees reflected by the presently listed exceptions, and to
have a hi gh degree of probativeness and necessity could properly be
adm ssible.” Id.

Though acknow edging the utility of a residual exception, the
Senate was unwilling to accept the broad version submtted by the
Suprene Court, which, it concluded, "could emascul ate the hearsay
rule and the recogni zed exceptions or vitiate the rational e behind
codification of the rules.” 1d. at 7066. It approved, instead, a
resi dual exception "of nmuch narrower scope and applicability.” Id.

To qualify for adm ssion, a hearsay statenent not covered by one of
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the categorical exceptions would have to satisfy at |east four
conditions: (1) it must have "equival ent circunstantial guarantees
of trustworthiness"; (2) it nust be offered as evidence of a
material fact; (3) the court nust determ ne that the statement "is
nore probative on the point for which it is offered than any ot her
evi dence which the proponent can procure through reasonable
efforts”; and (4) the court nust determne that the general purpose
of the rules and the interests of justice wll best be served by
adm ssion of the statenent. 1d.
Wth those conditions, the Senate observed:

"It is intended that the residual hearsay

exceptions will be used very rarely, and only

i n exceptional circunstances. The [Judiciary]

commttee does not intend to establish a broad

license for trial judges to admt hearsay

statenents that do not fall within one of the

ot her exceptions contained in rules 803 and

804(b). The residual exceptions are not neant
to authorize major judicial revisions of the

hear say rul e, i ncl udi ng its pr esent
exceptions. Such major revisions are best
acconplished by legislative action. It is

i ntended that in any case in which evidence is
sought to be admtted under these subsections,
the trial judge wll exercise no |less care
reflection and caution than the courts did
under the common |aw in establishing the now
recogni zed exceptions to the hearsay rule.™

In concluding its discussion of the residual exception, the
Senat e added an additional cautionary note:

"In order to establish a well-defined
j urisprudence, t he speci al facts and
ci rcunst ances which, in the court's judgment,
i ndi cat es t hat t he st at enent has a
sufficiently high degree of trustworthiness
and necessity to justify its adm ssion should
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be stated on the record. It is expected that
the court will give the opposing party a ful
and adequate opportunity to contest the
adm ssion of any statenent sought to be
i ntroduced under these subsections."

The Conference Commttee accepted the Senate version, although
it added to the text of the rule, as the fifth condition of
adm ssibility, the Senate "expectation" that a party seeking to
have evidence admtted under the residual exception notify adverse
parties in advance of its intention to do so and required that the
trial court make an actual finding that the evidence was of a
material fact and that the general purpose of the rules and the
interests of justice would best be served by adm ssion of the
statement. H R Conf. Rep. No. 93-1597, 1974 U. S. Code Cong. & Ad.
News, supra, at 7105-06.

Wth those changes, Rules 803(24) and 804(b)(5) took effect,
along wwth the rest of the Federal Rules of Evidence, on July 1,
1975.

The Federal rules were designed, of course, for use in the
Federal courts. Twenty-two years earlier, in 1953, a first draft
of Uniform Rules of Evidence was published. UNF. RULES oF EvID.,
supra, note 5, at 4. That draft was revised in 1974 based on the
version of the proposed Federal rules approved by the Suprene Court
and submtted to Congress in 1972, and, once the Federal rules were
adopt ed, a nunber of States began to adopt evi dence codes based on

the Federal and revised Uniformrules. Uniform Rules 803(24) and

804(b)(5), as so revised, were nearly identical to their Federa



counterparts. 1d. at 5.

In 1976, a special subcommttee of this Court's Standing
Commttee on Rules of Practice and Procedure, under the | eadership
of Judge Lawence F. Rodowsky, then a |awer-nenber of the
Comm ttee, began work on a code of evidence for Maryl and. In
February, 1977, the subconmttee conpleted work on draft rules.
Al t hough they were based largely on the recently enacted Federal
rules, the subcommittee rejected the residual exception as
"creating too nmuch wuncertainty."” REPORT OF THE EVIDENCE RULES
SUBCOWM TTEE OF THE STANDI NG COMM TTEE ON RULES OF PRACTI CE AND PROCEDURE, 91-
92, 94 (Feb. 1977).

In June, 1977, the Rules Committee asked whether this Court
desired the full Committee to proceed with the project. e
answered in the negative, in part because of a concern over the
expansi ve manner in which sonme Federal courts had been construing
t he residual exception. It was not until Cctober, 1988, by which
time approximately 35 States had adopted evidence codes based
| argely on the Federal rules, that this Court authorized the Rul es
Commttee to proceed again to draft a code of evidence. The letter
from Chi ef Judge Murphy noted, however, the Commttee's assurance
that it had no predisposition sinply to reconmend adoption of the
Federal rules w thout sone nodifications.

After three years of work, the Evidence Subcommttee of the
Rules Conmttee produced a draft code of evidence for public

coment and consideration by the full Commttee. That draft did
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not contain a residual exception, which was rejected by the
subcomi tt ee. See PROPCSED TITLE 5 OF THE MARYLAND RULES OF PROCEDURE:
Evi DENCE, SuBcOW TTEE DRAFT, STANDING COW TTEE ON RULES OF PRACTICE AND
PROCEDURE ( Spring, 1992). After much discussion, the full Rules
Committee was evenly split on the advisability of a residual
exception. In its 125th Report to this Court, transmtting

proposed title 5, the Conmttee advised that there was "no
sentinent” for a residual exception without limting | anguage and
a Conmmttee Note, and that half of the Commttee voted not to have
t he exception at all. 125TH REPORT OF THE STANDI NG COwM TTEE ON RULES OF
PrRACTICE AND PROCEDURE 124 (July, 1993). Those who favored the
exception did so on the condition that the text of the rule nake
clear that any residual exception was to be used only "[u]nder
exceptional circunstances" and that the sentinments expressed by the
U S Senate inits Judiciary Commttee Report, with sone restyling,
be appended as a Rules Conmmttee Note.

This Court agreed with those on the Rules Conmttee who opted
for a carefully limted residual exception. W adopted the Federal
| anguage but introduced it wth the caveat that "[u]nder
exceptional circunstances" statenents otherw se all owed under the
rule may be admtted. W al so approved an extensive Conmttee Note
expressing (1) our view that the residual exception was to "provide
for treating new and presently unanticipated situations" which
denonstrate a trustworthiness within the spirit of the specifically

stated exceptions, and (2) our intent that the residual exception
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"W ll be used very rarely, and only in exceptional circunstances."

Md. Rul e 5-803(b)(24) (enphasis added).

C. Application O The Rule

(1) Analytical Franmework

From the foregoing discussion and a sinple parsing of Rule 5-
804(b)(5), it is apparent that six conditions need to be satisfied
for evidence to be adm ssible under that rule:

(1) the witness nmust be "unavailable,” as defined in
8 (a) of the rule;

(2) there nust be "exceptional circunstances";?

(3) the statenent nust not be specifically covered by any

of the other exceptions;?®

8 This is not a requirenment under Mi. Rule 5-803(b)(24).

® In his dissent, Judge Chasanow argues that this is not a
condition to adm ssibility under the residual exception but is
merely descriptive. H's concern seens to be that, if regarded as
a condition, this elenment would preclude adm ssi on under
alternative theories.

Rul es 5-803(b)(24) and 5-804(b)(5) seemquite clear. The
only kind of statement that is subject to adm ssion under those
rules is "[a] statenent not specifically covered by any of the
foregoi ng exceptions . . . ." W read that |anguage as neaning
that, if the statenent is specifically covered by another
exception, it does not qualify for adm ssion under the residual
exception, for the very good reason that adm ssion under that
exception woul d be unnecessary. At the very least, it is hard to
i magi ne that there could be an "exceptional circunstance"
justifying adm ssion under the residual exception if the evidence
i s adm ssi bl e under anot her exception.

Regarding this elenent as a prerequisite does not
necessarily preclude a court fromadmtting evidence under



alternative theories, as feared by Judge Chasanow. Wt hout
becoming mred in the debate over "near m sses," which we
expressly refrain fromdoing in this case, we think that it may
be possible for evidence potentially to qualify for adm ssion
under a categorical exception, but for there to be a legitimte
di spute over whether, as a matter of |law, as opposed to a matter
of fact, that exception applies, and for the court properly to
determne that, if the evidence does not legally qualify for

adm ssi on under the categorical exception, it would clearly
qual i fy under the residual exception. |If the court resolves the
| egal issue in favor of coverage, it could admt the evidence
under the categorical exception but find that, should an
appel l ate court conclude that the evidence was |legally

i nadm ssi bl e under that exception, it would then be adm ssible
and woul d have been adm tted under the residual exception. This
kind of situation is not likely to arise very often, and, if it
does arise, the court would have to nake all of the other

requi site findings necessary to justify adm ssion under the

resi dual exception. |In that circunstance, if an appellate court
were, indeed, to conclude that the categorical exception did not
apply, it could affirm adm ssion under the residual exception,
for the "otherw se specifically covered" condition would then be
satisfied.
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(4) it nust have "equival ent circunstantial guarantees of
t rustwort hi ness”;

(5) the court nust determne that (i) the statenent is
of fered as evidence of a material fact, (ii) the statenent is nore
probative on the point for which it is offered than any other
evi dence which the proponent can produce through reasonable
efforts, and (iii) the general purposes of the rules and the
interests of justice wll best be served by admssion of the
statenent into evidence; and

(6) the proponent of the statenment has given the
requi site advance notice of its intention to use the statenent.

There is no dispute in this case over elenents (1), (3), and
(6). M. Walker was "unavailable" to the State as a witness; the
State never suggested that her statenent was specifically covered
by any of the <categorical exceptions; and respondent never
conpl ai ned that he did not have sufficient advance notice of the
State's intention to offer the statenent under Rule 5-804(b)(5).
The record indicates, noreover, that the court did nmake the three
findings required in elenment (5), and no specific challenge to
t hose findings was nade by respondent in this Court or in the Court
of Special Appeals. The issues, therefore, concern elenents (2)
and (4) —whether an "exceptional circunstance" existed and whet her
the statenment had "equivalent circunstantial guarantees of
trustworthi ness,” although necessarily inplicit in those issues is

whet her the court erred in concluding that the general purpose of
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the rules and the interests of justice would best be served by
adm ssion of Ms. Wl ker's statenent.

I n exam ni ng these issues, two threshold questions need to be
addressed: what, if any, findings nust the trial court nake when
all om ng or disallow ng evidence under a residual exception, and
what standard of review do we apply when we consider the court's
ruling? Those questions are obviously rel ated.

The Court of Special Appeals, relying on Huff v. White Mtor
Corp., 609 F.2d 286, 291 (7th Gr. 1979), the U S. Senate Judiciary
Comm ttee Report, supra, and an article in the University of
Bal ti nore Law Forum concluded that the trial court "nust state on
the record findings supporting the satisfaction of all of Rule 5-
804(b)(5)'s requirenents.” Walker v. State, supra, 107 Ml. App. at
527 n.11, 668 A 2d at 1002 n.11. In particular, the Court held
that, if the judge finds the presence of exceptional circunstances,
he or she nust "state on the record the factual findings supporting
his [or her] conclusion.” 1d. at 527. It also held that appellate
review of a trial judge' s decision should be on a de novo basis —
whet her the judge erred as a matter of law. 1d. at 518.

The State takes exception to both of those hol dings. I t
acknow edges that the rule requires specific findings on el enent
(5) but asserts that no specific findings are required with respect
t o whet her exceptional circunstances exist or whether the statenent
at issue has equival ent circunstantial guarantees of trustworthi-

ness. Wth sonme equivocation, the State accepts that a de novo
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standard of review may be appropriate in examning whether
exceptional circunstances exist, as the legislative history of the
Maryl and rul e suggests a "policy concern” over that elenment, but it
mai ntains that a finding of "equivalent circunstantial guarantees
of trustworthiness" should be reviewed on either an abuse of
di scretion basis or by exam ning whether that finding, which it
regards as being factual in nature, is clearly erroneous.
Respondent supports the Court of Special Appeals' conclusions that
findings are required and that they are to be reviewed on a de novo
basi s.

We need to be careful, in considering the issue of required
findings, to nake clear what findings we are addressing. In all
events, it is necessary for the court to record whether it is, in
fact, admtting evidence under a residual exception. There can be
no effective appellate review unless that nuch 1is done.
Accordingly, prejudicial evidence admtted over a tinely and proper
objection will not be sustained on the basis of its admssibility
under a residual exception unless the trial court has nade clear
that the evidence was admtted under that exception. See United
States v. N xon, 779 F.2d 126, 134 (2d Gr. 1985); U S. v. Pelullo,
964 F.2d 193, 202-03 (3d Cr. 1992) (and cases cited therein),
reh'g denied, 1992 U S. App. LEXIS 17,370 (July 27, 1992), appeal
after remand, 14 F.3d 881 (1994), and reh'g en banc denied, 1994
U S. App. LEXIS 5413 (Mar. 22, 1994); United States v. Quevara, 598

F.2d 1094, 1100 (7th Gr. 1979); U S. v. Hogan, 763 F.2d 697, 703
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(5th Gr. 1985). See also n.9, ante.

Beyond that, and notw thstanding that the actual text of the
rule purports to require findings by the trial court only with
respect to elenment (5), we believe that, when the rule is read in
light of its purpose and |egislative history, it is incunbent on
the trial court to nake a specific finding, on the record, as to
each conditional elenent. Evi dence is not adm ssible under the
residual exception unless each of the stated conditions is
satisfied. Those conditions are in the nature of "[p]relimnary
guestions concerning the . . . admssibility of evidence" under M.
Rule 5-104(a), and it is necessary that the record reflect the
court's determnation of them See Huff v. Wiite Mtor Corp
supra, 609 F.2d at 291; United States v. Popenas, 780 F.2d 545, 548
(6th Cr. 1985); State v. Horsley, 792 P.2d 945, 952-53 (Idaho
1990); State v. Brown, 341 N.W2d 10, 14 (lowa 1983); Cumm ns V.
State, 515 So. 2d 869, 873-75 (Mss. 1987); State v. Deanes, 374
S.E. 2d 249, 255 (N.C. 1988), cert. denied, 490 U.S. 1101, 109 S
Ct. 2455 (1989); State v. Janes Edward S., 400 S. E.2d 843, 850 (W
Va. 1990); In Interest of C. B., 574 So. 2d 1369, 1373 (M ss.
1990) .

The record indicates that the trial court considered the six
conditions and found that each was satisfied. W therefore need

not determ ne here the consequences of a failure to touch that



base. 1°

The principal concern expressed by the Court of Special
Appeals was not that the trial court failed to announce these
requisite findings but that it failed explain on the record how it
arrived at them —what factors it considered, what weight it gave
to those factors, and the reasoning process it enployed. Although
there is some authority for the proposition that trial courts nust
make such a record, we do not believe that the failure to do so
necessarily requires remand or reversal.

As we indicated, in approving a residual exception (and
restoring it to the bill after its deletion by the House of
Representatives), the Senate Judicial Proceedings Commttee noted
that "[i]n order to establish a well-defined jurisprudence, the
special facts and circunstances which, in the court's judgment,
indicates that the statenent has a sufficiently high degree of
trustworthiness and necessity to justify its adm ssion should be
stated on the record.” S. Rep. No. 93-1277, 1974 U. S. Code Cong.

& Ad. News, supra, at 7066. Sone of the comentators on the

10 A nunber of courts have reversed or vacated judgnents in
t he absence of such findings. See, for exanple, United States v.
Popenas, supra, 780 F.2d at 548; State v. Dammons, 464 S.E. 2d 486
(N.C. App.), stay denied, wit denied, 465 S.E. 2d 547 (N.C
1995). O hers have proceeded either to determ ne for thensel ves
whet her the evidence was adm ssible (State v. Daughtry, 459
S.E.2d 747 (N.C. 1995), cert. denied, Daughtry v. North Carolina,
___uUs _ , 116 S. . 789 (1996); State v. Sw ndler, 450
S.E.2d 907 (N.C. 1994)) or have concluded that the | ack of
findings was harm ess error (People v. Fuller, 788 P.2d 741

(Colo.), reh'g denied, 1990 Colo. LEXIS 235 (Col o. App. 1990)).
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Federal rules have echoed the sentinent of the Senate Judiciary
Committee and urged that the trial courts nmake specific findings,
al t hough they seem for the nost part, to be speaking of findings
as to the constituent conditions, not to a recitation of subsidiary
findings or the court's reasoning process. See, for exanple, 4
CHRI STOPHER B. MUELLER AND LAIRD C. KIRKPATRI CK, FEDERAL EviDENCE § 474, at
675 (2d ed. 1994 & Supp. 1996) ("Wen a statenent is admtted under
the catchall, the court should nmake an on-the-record finding that
the requirenents have been satisfied."); 4 JAcKk B. VEINSTEIN AND
MARGARET A. BERGER, WEINSTEIN S EviDENCE § 803(24)[01], at 803-428 to
-429 (1996) ("Rule 803(24) requires five findings by the trial
court. They should be nade explicitly on the record . . . ."); 2
McHAEL H GraHAM HANDBOOK OF FEDERAL EVIDENCE § 803. 24, at 559 n.5 (1996
& Supp. 1997).

A nunber of Federal and State appellate courts have required
nore detailed findings to be nade by the trial court, but,
generally, when faced with a lack of such recorded detail, they
have proceeded to exam ne the record and determ ne for thensel ves
whet her the disputed evidence was adm ssible. See, for exanple,
Hal Roach Studios v. R chard Feiner and Co., 896 F.2d 1542, 1551-54
(9th Gr. 1990); Mutuelles Unies v. Kroll & Linstrom 957 F.2d 707,
713-14 (9th Cr. 1992); F.T.C. v. Figgie Intern., Inc., 994 F. 2d
595, 608-09 (9th Cr. 1993), cert. denied, 510 U. S 1110, 114 S.
Ct. 1051 (1994); U.S. v. Bachsian, 4 F.3d 796, 798-99 (9th Gr.

1993); Huff v. Wiite Mdtor Corp., supra, 609 F.2d at 291-95; United
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States v. Hi nkson, 632 F.2d 382, 385-86 (4th Cr. 1980). Conpare
State v. Nelson, 777 P.2d 479, 482 (Uah 1989), reversing for
failure of the trial court to "make findings detailing its
reasoning in admtting a statenent "

It is, of course, helpful to both the parties and any
review ng appellate court to know what factors the trial court
relied on in making its findings and concl usions. A reasoned
explanation may suffice to forestall an appeal, but even if an
appeal is taken, a nore detailed record wll serve to focus the
argunents and di scussion and possibly alert the appellate court to
inportant factors that mght otherw se be overl ooked. W do not
agree, however, that the failure to announce subsidiary findings
and concl usions necessarily requires reversal. It may, if the
record is insufficient to permt the appellate court to undertake
effective review, but it need not in every case.

This leads us to consider what the appropriate standard of
review is of a decision to admt or exclude evidence under a
resi dual exception. A nunber of Federal appellate courts have
expressed the view that the decision is a discretionary one, nuch
li ke the decision of a Federal trial court to admt or exclude
evi dence generally, calling for a restrictive standard of review.
A conmmon one applied by sonme of the courts is that the decision
wi |l not be disturbed "absent a definite and firm conviction that

the court made a clear error of judgnent in the conclusion it

reached based upon a weighing of the relevant factors."” Page v.
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Bar ko Hydraulics, 673 F.2d 134, 140 (5th Cr. 1982) (citing Huff,
supra). See also Balogh's of Coral Gables, Inc. v. Getz, 798 F.2d
1356, 1358 (11th Gr. 1986) (en banc); U S v. North, 910 F. 2d 843,
909 (D.C. Gir. 1990); U.S. v. Costa, 947 F.2d 919, 923 (11th Gir.
1991). As we have observed, other appellate courts have proceeded
to review the record and draw their own conclusions as to whet her
the disputed evidence was adm ssible. See Hal Roach Studi os,
supra, 896 F.2d 1551-54; Mituelles v. Unies, supra, 957 F.2d at
713-14; Figgie Intern., Inc., supra, 994 F.2d at 608-09; Bachsi an,
supra, 4 F.3d at 798-99; Huff, supra, 609 F.2d at 291-95; Hi nkson,
supra, 632 F.2d at 385-86.

There are many rulings on the adm ssion or exclusion of
evi dence that involve the exercise of discretion on the part of the
trial court, and the exercise of that discretion will ordinarily
not be disturbed on appeal. W are unwlling, however, to accord
the same broad discretion to the ultimate decision to admt
evi dence under the residual exception. As the Commttee Note to
Rul e 5-803(b)(24) makes clear, the residual exceptions "do not
contenplate an unfettered exercise of judicial discretion" and do
not "establish a broad license for trial judges to admt hearsay
statenents that do not fall within one of the other exceptions
contained in Rules 5-803 and 5-804(b)." The intent was that they
woul d be used "very rarely, and only in exceptional circunstances."”

ld. W desired that the devel opnent of new hearsay exceptions be
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tightly controlled by us, and that is not feasible under an abuse
of discretion standard of review Such a loose and flexible
standard of review would allow flatly inconsistent decisions, each
bei ng sustai nabl e under an abuse of discretion standard, to stand,
whi ch woul d hardly achi eve the goal, expressed by the Senate, of a
"wel | -defined jurisprudence.™

Some of the subsidiary determnations nade by a trial court in
arriving at its findings and conclusions may well be purely factual
or discretionary ones, and, as to them we will continue to apply
a clearly erroneous or abuse of discretion standard. As to the
conclusion itself, however, we shall apply a de novo standard of
review Only in that way can we be faithful to the [imtations and
caveats expressed in the rule and the Commttee Note and assure a

"wel | -defined jurisprudence."”

(2) Exceptional G rcunstances

The first prerequisite to admssibility under the Mryl and
resi dual exception, and the one that is determnative in this case,
is that there be "exceptional circunstances.” As we have observed,
that is a condition that we added to the text of the rule; it is
not in the text of the Federal rule or the rules adopted in nost of
the States. Followi ng the view of the Federal Advisory Conmttee
and the U S. Senate, we nmade clear in our endorsenent of the
Committee Note to Rule 5-803(b)(24) what we neant by "exceptional

circunstances” — "new and presently wunanticipated situations



Judge Chasanow has expressed concern that, in using "new and
presently unanticipated situations” as the benchmark for
det erm ni ng whet her exceptional circunmstances exist, we are being
too restrictive. He conplains that we have not indicated what
woul d constitute such circunstances. That is true, but it is
necessarily so. If this Court had a crystal ball and could have
identified and defined those circunstances in which hearsay
evi dence not otherw se adm ssible should be adm ssible, we could
have witten an exception to cover those circunstances. The
resi dual exceptions, limted by the "exceptional circunstances”
condition, were intended for those rare situations that were not
anticipated. This does not nean, as he supposes, that, if evidence
is admtted once under the residual exception, upon a finding of
exceptional circunstances, those circunstances coul d never again be
found exceptional. The unanticipated circunstance can occur nore
than once and be found equally exceptional the second tine.
Naturally, if that circunstance becones a frequent recurrence, we
woul d |i kely consider creating a new categorical exception for it;
that, 1indeed, 1is essentially how the existing categorical
exceptions canme into being.

What Judge Chasanow, in effect, proposes, although he seens
reluctant to say it directly, is to ignore the "exceptional
circunstances” condition that this Court deliberately added to the

Federal |anguage, wth the clear know edge that, in doing so, we
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were departing fromthat |anguage. He would, essentially, construe
the rule as it was originally proposed by the Advisory Committee
and the Suprenme Court, which a nunber of Federal courts seem
effectively to have done, but which this Court, aware of that

experience, expressly chose not to do. The fact that the evidence
at issue may have equivalent, or even superior, circunstantial

guarantees of trustworthiness does not alone suffice to warrant

adm ssion under the Maryl and residual exception.

The State, in its brief, pays scant attention to this
requirement, other than to argue that specific findings wth
respect to it are not required. The only circunstance that has
even been suggested as being exceptional in this case is the fact
that Ms. Walker married respondent after she spoke to the
detectives and then invoked her privilege not to testify against
hi m No one has offered any other <circunstance as being
exceptional, or even relevant; nor can we discern one. e
t herefore nust determ ne whether that circunstance qualifies as
"exceptional . "

There are two statutory exclusionary rules in Mryland
governing testinony by a spouse. Section 9-105 of the Courts and
Judi cial Proceedings article declares a spouse "not conpetent” to
di sclose any confidential comunication between the spouses
occurring during their marriage. That provision — generally
regarded as a disqualification rather than a privilege —has been

a part of Maryland | aw since at |east 1864. See 1864 MI. Laws, ch.
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Section 9-106 —the statute invoked by Ms. Wil ker —decl ares
that, except when the defendant is charged with child abuse or
assault and battery on his or her spouse, the spouse of a person on
trial for a crine may not be conpelled to testify as an adverse
witness. That provision is regarded as a privil ege, exercisable by
the witness. The spouse is not inconpetent to testify, and, save
for confidential comunications shielded by § 9-105, the defendant
may not prevent the spouse fromtestifying as an adverse witness if
the spouse chooses to do so. See MARYLAND EVIDENCE, supra, at
8§ 505.1; JosepH F. MURPHY, JR., MARYLAND Evi DENCE HanDBOOK 8§ 903(A) (2d
ed. 1993 & Supp. 1996).

Section 9-106 has been part of Maryland | aw since 1965. 1965
Ml. Laws, ch. 835. Prior to its enactnent, various rules regarding
spousal testinony had, at different tines, been in effect —ranging
frommaki ng a person inconpetent as a witness if his or her spouse
was a party to the case, to allowing a person to testify for, but
not against, his or her spouse, to abrogating the disqualification
entirely and making spouses both conpetent and conpellable, to
affording a crimnal defendant a privilege to preclude his or her
spouse from testifying adversely, to adding to the defendant's
privilege a privilege of the spouse to refuse to testify. See
Tramrel v. United States, 445 U S. 40, 43-46, 100 S. C. 906, 909-
10 (1980).

Each of these rules, as well as the current statute, was based
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on public policy. The early disqualification, dating back to the
1600' s, was prem sed on the identity of interest between spouses:
the party was inconpetent as a w tness because of his or her
interest in the case and, as husband and wife were regarded as one,
the spouse was tarred with the same presuned unreliability.
Abrogation of the disqualification was presumably based on the
notion that even interested persons should be allowed to testify,
so that the trier of fact, in fulfilling its truth-seeking m ssion,

can have as nuch rel evant evidence as possible. As noted by the

Tramrel Court, "[t]estinonial exclusionary rules and privileges
contravene the fundanental principle that "the public . . . has a
right to every man's evidence.'" Id. at 50, quoting from United

States v. Bryan, 339 U S 323, 331, 70 S. C. 724, 730, reh'g
denied, 339 US 991, 70 S. C. 1018 (1950).1%" The mut ual
privileges limting spousal testinony inplenented the precept that

permtting a person to testify against his or her spouse woul d be

11 By 1864 Md. Laws, ch. 109, the Legislature nade parties
and their spouses conpetent witnesses in civil cases but retained
their disqualification in crimnal cases. It declared, in
rel evant part, that a crim nal defendant was not "conpetent or
conpel l able to give evidence for or against hinself," that a
husband was not conpetent or conpellable to give evidence for or
against his wife, and that a wife was not conpetent or
conpel l abl e to give evidence agai nst her husband, "except as now
allowed by law . . . ." It was not until 1876 that crimna
defendants were permtted to testify in their own defense. 1876
Md. Laws, ch. 357. By 1888 Md. Laws, ch. 545, the Legislature
made spouses conpetent to testify in crimnal cases, with the
proviso that they were not conpetent, in a crimnal or civil
case, to disclose any confidential comunication nade by one to
the other during the marriage.
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destructive to the marriage and that the preservation of marriage
was a greater social good than having the testinony.

Section 9-106 obviously represents a conpronm se anong these
conpeting social and jurisprudential policies —the same conproni se
reached 14 years |later by the Suprene Court in Tramel. Subject to
t he exclusion of confidential comrunications, the statute allows a
married person to testify, even over the objection of his or her
spouse, but it does not conpel the testinony. Wth the currently
engrafted exceptions permtting the conpul sion of spousal testinony
in cases involving child or spousal abuse, we may fairly assune
that, if the spouse exercises the privilege and refuses to testify,
it is because he or she regards the marriage as inportant and
enduring and does not wish to jeopardize it, in which event the
policy behind the privilege is fully and properly inplenented. |If
t he spouse chooses to testify adversely, that policy is not harned,
for the likelihood then is that the narriage is already in serious
j eopardy. See Trammel, supra, 445 U. S. at 52, 100 S. C. at 913:
"When one spouse is wlling to testify against the other in a
crimnal proceeding —whatever the notivation —their relationship
is alnobst certainly in disrepair; there is probably little in the
way of marital harnony for the privilege to preserve." By vesting
the privilege in the wtness/spouse, the law "furthers the
inportant public interest in marital harnmony wthout wunduly
burdening legitimte |aw enforcenent needs." 1d. at 53.

The privilege itself does not preclude the adm ssion of out-
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of -court statenents nmade by the spouse prior to the marriage. It
affords protection only against being conpelled to testify. That
aspect of Metz v. State, supra, 9 M. App. 15, 282 A 2d 331, we
think is correct. That does not nean, however, that the existence
of the privilege is not relevant, for it certainly is. As we have
indicated, to warrant adm ssion of the statement under Rule 5-
804(b) (5) against a hearsay objection, the proponent nust show an
exceptional circunstance, not anticipated when the rule was
adopted, and we fail to see how the exercise of a privilege based
on legislatively declared public policy that predated the rule by
nearly 30 years can constitute such an exceptional circunstance.
There is nothing "unique" or exceptional about a spouse invoking
his or her statutory privilege.

Lurki ng here, perhaps, is sone disconfort with the fact that
respondent and Ms. Wal ker married after she nade her statenent but
before trial. There have, to be sure, been cases in which the
def endant and the witness have entered into a marriage i medi ately
prior to trial, the inference being that the marri age was a sham
arranged solely to preclude the witness fromtestifying or having
to testify. Most of those cases seem to have arisen under the
coommon law rule that either nmade the spouse inconpetent as a
witness or allowed the defendant to preclude the testinony. See
M chael G Wl sh, Existence of Spousal Privilege Were Marriage WAs
Entered Into For Purpose of Barring Testinmony, 13 A L.R 4th 1305

(1982). Sone courts, in that circunstance, have refused to apply
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the privilege, although the prevailing rule seens to be, even in
that circunstance, that the privilege applies. Id. at 1308.

That problem is not before us in this case, however. The
State has not contended that the marriage between respondent and
Ms. Wal ker was a sham Nor was there any evidence, nmuch | ess any
finding, that it was a sham or was entered into nerely to allow
her to invoke the privilege. The couple had been |iving together,
intermttently, since 1989; they had children together; they
married in early Septenber, nore than four nonths before trial
Accordingly, even if an unexpected sham nmarriage between a
def endant and a material wtness, arranged solely to preclude the
State fromoffering rel evant and i nportant evidence, could arguably
constitute an exceptional circunstance wunder the residua

exception, this is not such a case.

I11.  CONCLUSI ON

The trial court erred in admtting Ms. Wil ker's statenent, and
the testinony of the detectives regarding it, because there was no
exceptional circunstance justifying adm ssion under the residual
exception provided for in Rule 5-804(b)(5). In light of that
concl usi on, we need not consider whether the statenent possessed
equi val ent guarantees of trustworthiness, for, even if it did, the
evi dence woul d still have been inadm ssible. For that reason, we

shall affirmthe judgnent of the Court of Special Appeals.
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JUDGMVENT OF COURT OF SPECI AL
APPEALS AFFI RVED, W TH COSTS.

Di ssenting Opinion foll ows next page:

Di ssenting Opinion by Chasanow, J.:

| respectfully dissent. This case presents a textbook exanple
of the kind of hearsay evidence that should be admtted under the
Maryl and resi dual exception for "unavail abl e" w tnesses. Maryl and
Rul e 5-804(b)(5). That rule provides:
"(5) Q her Excepti ons -- Under
exceptional circunmstances, the following are
not excluded by the hearsay rule, even though
the declarant is unavailable as a witness: A
statenment not specifically covered by any of
t he foregoi ng exceptions but havi ng equi val ent

circunstantial guarantees of trustworthiness,
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if the court determnes that (A) the statenent
is offered as evidence of a material fact; (B)
the statenent is nore probative on the point
for which it is offered than any other
evidence which the proponent can procure
through reasonable efforts; and (C the
general purposes of these rules and the
interests of justice will best be served by
adm ssion of the statenent into evidence. A
statenent may not be admtted under this
exception unless the proponent of it nakes
known to the adverse party, sufficiently in
advance of the trial or hearing to provide the
adverse party with a fair opportunity to
prepare to neet it, the intention to offer the
statement and the particulars of it, including

t he nane and address of the declarant."”

Thi s hearsay exception and its counterpart, MI. Rule 5-803(b)(24),
which is identically worded but |eaves out the requirenent that the
hearsay decl arant be "unavailable,” will be collectively referred
to as the residual exceptions. Wien residual exception is referred
toin the singular, I wll be referring to the residual exception
at issue in the instant case, Ml. Rule 5-804(b)(5).

The majority opinion acknow edges that the trial judge found
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t he hearsay statenent at issue to be adm ssible under the residual
exception after he "considered the six conditions [that are
required for admssibility under the residual exception] and found

t hat each was satisfied." M. : : A2d

(1997) (Majority Oo. at 34). That finding was clearly supported and
shoul d be affirmed. As the majority concedes, the trial judge does
not have to explain on the record how he or she arrived at these
findings or the reasoning process enployed. Even if the trial
j udge gave the wwong reason for admtting the hearsay, this Court
would affirmif the evidence was adm ssible. Robeson v. State, 285
Md. 498, 502, 403 A 2d 1221, 1223 (1979)(stating "where the record
in a case adequately denonstrates that the decision of the trial
court [admtting evidence] was correct, although on a ground not
relied upon by the trial court and perhaps not even raised by the
parties, an appellate court wll affirm In other words, a trial
court's decision may be correct although for a different reason
than relied on by that court."), cert. denied, 444 U. S. 1021, 100

S.C. 680, 62 L.Ed.2d 654 (1980).

APPELLATE REVI EW
It is interesting to note that the Evidence Subcommittee of
the Standing Commttee on Rules of Practice and Procedure (Rules
Commttee) apparently rejected the residual exceptions not because
they mght have let in too nmuch unreliable hearsay, but because

they m ght have kept out too nuch reliable hearsay. In the final
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Evi dence Subcomm ttee Draft dated Spring, 1992, and sent to the
Rules Commttee, as well as to each judge of the Court of Appeals,
the Reporter's Note states:
"I'n recomrendi ng agai nst these [residual]

exceptions the Subcommittee is in agreenent

with the Rodowsky Commttee, which was

concerned that the “catchalls’ night be too

restrictive. Because of the high substantive

standard set by the Rule, as well as the

rat her el aborate procedural requirenents, the

Rodowsky Committee opined that it could be

argued that this Rule wll actually imt the

authority of judges to admt reliable

hearsay.'"
Court of Appeals Standing Commttee on Rules of Practice and
Procedure, Proposed Title 5 of the Maryland Rules of Procedure:
Evi dence, Subcomm ttee Draft, Spring 1992.

Wen a trial judge is asked to make a determ nation of
admssibility of hearsay under the residual exceptions, Ml. Rule 5-
104(a) is applicable. That rule governs the trial judge in making
factual findings and resolving questions relating to the
adm ssibility of evidence. It provides that, in making fact
findings necessary to resolve issues on adm ssibility of evidence,
the judge "may, in the interest of justice, decline to require
strict application of the rules of evidence, except those relating
to privilege and conpetency of witnesses." Ml. Rule 5-104(a). The
prelimnary fact findings made by the trial judge, in resolving
whet her residual exception hearsay is admssible, should be

affirmed unless clearly erroneous. On the other hand, any deci sion

to admt residual exception hearsay involves sone weighing and
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determnations that, in effect, create new hearsay exceptions by
serving as precedent or persuasive authority for admtting hearsay
not within the traditional exceptions. These policy aspects of the
decision to admt residual exception hearsay deserve heightened
appel l ate scrutiny. | agree with the mpjority at least to the
extent that they seemto require de novo appellate review of such
factors as whether there are exceptional circunstances and
equi val ent guarantees of trustworthiness. These factors need de
novo review because of their precedential effect, as well as the
need for uniformty and predictability in the adm ssion of residual
exception hearsay. Qher factors, such as weighing the materiality
and relative probative value of the proffered hearsay, should be
accorded nore deferential review because of the trial judge's
superior position to view the wi tnesses and gauge the relative
i npact and materiality of the evidence.

Federal appellate reluctance to reverse a trial judge's
decision to admt residual exception hearsay may be a reason for
the opinion expressed by several nenbers of the Rules Conmttee
that too nuch unreliable hearsay is being admtted in sone federal
courts. Federal appellate courts accord trial judge's great
deference in decisions to admt hearsay under the residual
exception. See, e.g., US v. North, 910 F.2d 843, 909 (D.C. Cr
1990) ("W agree with the Eleventh Grcuit that an appellate court
should be “particularly hesitant to overturn a trial court's

admssibility ruling under the residual hearsay exception absent a
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"definite and firmconviction that the court nmade a clear error of
judgnent in the conclusion it reached based upon a wei ghing of the
rel evant factors.™' Bal ogh's of Coral Gables, Inc. v. Getz, 798
F.2d 1356, 1358 (11th G r. 1986)(en banc)(quoting Page v. Barko
Hydraul i cs, 673 F.2d 134, 140 (5th Gir. 1982)."); S.E.C. v. First
City Financial Corp., Ltd., 890 F.2d 1215, 1225 (D.C. Cir
1989) ("Si nce the residual hearsay exception depends so heavily upon
a judgnent of reliability, typically we would be particularly
deferential to the trial <court's determnations under Rule
803(24)."); Page v. Barko Hydraulics, 673 F.2d 134, 140 (5th Cr
1982) (hol ding that the trial judge's "considerable discretion" in
applying Rule 803(24) will not be disturbed absent a "clear error
of judgnent"); Doe v. US., 976 F.2d 1071, 1076-77 (7th Cr.
1992)(quoting Littlefield v. MQiffey, 954 F.2d 1337, 1342 (7th
Cr. 1992, in turn quoting CGeitz v. Lindsey, 893 F.2d 148, 150-51
(7th Cr. 1990)(citations omtted, enphasis in original))("The
rel evant benchmark is not how we would have ruled had we been
standing in the trial judge's shoes, but rather, “whether any
reasonabl e person could agree with the district court.""), cert.
denied, 510 U S 812, 114 S.C. 58, 126 L.Ed.2d 28 (1993). The
federal appellate abuse of discretion standard of review and
reluctance to reverse a trial judge's decision to admt residua
exception hearsay could have the effect of greatly expanding the

use of the residual exception hearsay. Wth Maryland' s increased
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appel l ate scrutiny, there should be little danger that the residual
exceptions will be abused or will swallow up the general hearsay

prohi bi tion.

FACTORS FOR ADM SSI BI LI TY

The six or seven conditions that nust be satisfied in order to
adm t hearsay under the residual exceptions are:

(1) There nust be exceptional circunstances that warrant the
application of the residual exceptions;

(2) there must be trustworthiness surrounding the maeking of
t he hearsay statenent equivalent to the trustworthiness of other
enuner ated hearsay exceptions. This is the nost significant
requi rement and one which, on appeal, should always be reviewed de
novo;

(3) there nust be necessity for the hearsay established by a
showing that the statement is nore probative on the matter for
which it is offered than any other evidence that could reasonably
be procured by the proponent;

(4) the hearsay statenent nust be offered to prove a fact
material to the litigation

(5) the general purposes of the rules of evidence and the
interests of justice nmust be best served by the introduction of the
hear say;

(6) reasonabl e advance notice of the intent to offer residual

excepti on hearsay nust be given; and
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(7) the witness nust be unavailable for Mi. Rule 5-804(b)(5)
to apply, although this is not necessary for Ml. Rule 5-803(24) to
apply.

My analysis differs from the majority's primarily in ny
elimnation of the majority's requirenent that "the statenent nust
not be specifically covered by any of the other exceptions.” _
MIl. at _ ,  A2dat _ (Myority Op. at 30). The reference in
t he residual exception rules fromwhich this is taken is neant as
a description, not alimtation. There can be hearsay statenents
that overlap and fit within an existing hearsay exception and
because of the exceptional circunmstances and additional factors
enhancing its reliability, could also fit wthin the residual
exception; the two need not be mutually exclusive. Trial judges or
| awyers shoul d not have to choose, at their peril, whether to use
an existing exception or the residual exception. W should not
prohi bit hearsay from being offered and/or admtted by a trial
j udge under both theories.

The internedi ate appellate court held that the trial judge
erred in admtting the hearsay statenents at issue because he
failed to mke a clear finding that there were exceptional
circunmstances and failed to consider all factors bearing on the
circunstantial guarantees of trustworthiness. Wlker v. State, 107
M. App. 502, 526, 668 A 2d 990, 1002 (1995). This Court holds
that there are no "exceptional circunmstances" and, therefore, does

not address the "equival ent guarantees" of trustworthiness. I
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believe there are both exceptional circunmstances and equival ent
guarantees of trustworthiness justifying the adm ssion of the

resi dual exception hearsay offered in the instant case.!

FACTS

On June 10, 1994, M. Jose Iraheta, an H spanic male who
speaks no English, was riding his bicycle to work al ong Tw nbr ook
Par kway in Montgomery County, Maryland. M. Iraheta was accosted
by a black nmale wearing a green, hooded shirt with the hood pulled
tightly over his head. The man pushed M. Iraheta down and robbed
himat knife point of $60.00. M. Iraheta reported the robbery to
the police, but told the officers he did not see the face of his
assai | ant because of the hood and because M. Iraheta kept his head
down during the robbery.

The next day, June 11, 1994, Robin Hamond, who was |ater to
become Robin \Wal ker (hereinafter M. Wl ker), was wal king al ong
Twi nbr ook Parkway in the sanme area as the robbery with her friend,
M. Wal ker, and their daughter. A police car drove past and M.
Wal ker "hung his head down ... to hide his face." Wen questioned

about this odd behavior, M. Wl ker told his conpanion that he had

Technically the issue in the instant case invol ves double
hearsay. M. Wal ker's confession of the arnmed robbery was an
adm ssion by a party-opponent under Maryl and Rul e 5-803(a)(1).

Ms. Wl ker's hearsay statenments were offered under Ml. Rule 5-
804(b)(5). M. Valker's adm ssion by a party-opponent was
clearly admssible if Ms. Wal ker's statenment was adm ssi bl e under
the residual exception. See MI. Rule 5-805 (a hearsay statenent
cont ai ni ng anot her hearsay statenent is admssible if both fal

wi thin any hearsay exception).
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robbed an Hispanic male of $60 the night before in the same area.
M. Wal ker also indicated that he had di scarded the green shirt he
was wearing at the tinme of the robbery. Later, in M. Wl ker's
presence, M. Walker retrieved a green, hooded sweatshirt, which he
identified as the shirt he wore during the robbery; he then threw
the shirt in a dunpster.

On June 15, 1994, M. Walker, nee Hamond, contacted the
police and related M. Wal ker's confession to two detectives. Her
statenent was reduced to witing by each detective, and she signed
both witings. M. Walker also indicated to the police that M.
Wal ker was the father of her children and that she and M. Wal ker
had lived together "intermttently" since 1989, but that about
March 9, 1994, because of M. Walker's escalating drug use, she
moved out of the residence they shared and noved into a shelter.

Five days later, on June 20, 1994, M. \Wal ker was arrested and
jailed in default of bond. The application for the statenment of
charges indicated that on June 10, 1994, Jose Iraheta was robbed of
$60 by a black male wearing a green, hooded sweatshirt pulled
tightly over his head. The probable cause for the application was
that on June 15, 1994, a "confidential source" heard M. Walker
admt that he had robbed an Hispanic nmale of $60 and that during
the robbery he was wearing a green, hooded sweatshirt. On August
3, 1994, M. Wl ker, through defense counsel, filed several notions
i ncluding a request for discovery, which included a request for the

identity of any confidential informant, a notion to suppress
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evidence, a notion to sever counts, and a notion for "marriage
| eave" fromthe jail. The notion for marriage | eave was deni ed.

| mredi ately before M. Walker's robbery case was called for
trial on January 12, 1995, a pre-trial hearing was held at which
Ms. Wal ker produced a nmarriage |license showng that she and M.
Wal ker were married by the derk of the Court on Septenber 1, 1994,
apparently without "marriage |eave." Ms. Wal ker also told the
State's Attorney that she refused to testify against her new
husband. At that hearing, the judge found that M. Walker's
hearsay statenents to the police in which she related M. Wl ker's
confession were adm ssi ble under the residual exception, Ml. Rule
5-804(b)(5). In his findings, the trial judge concluded that one
of the reasons that Ms. Wil ker's statenments were reliable was that
they were made by Ms. WAl ker to police in order to get M. Wl ker
help for his drug problem This finding was based on a proffer by
def ense counsel that "[i]t is ny understanding that when the
statenments were nade Ms. Hammond al so at the tine indicated or M.
Wal ker indicated at the tine that she was doing this because she
wanted M. Walker to get sone help for his drug problem" The
State's Attorney agreed with the proffer stating: "I believe that
is accurate."

Wal ker was convicted by a jury of robbery with a dangerous and
deadly weapon, and because of his "major" prior record, he was

sentenced to 15 years incarceration.
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EXCEPTI ONAL Cl RCUMSTANCES

In ordinary circunstances, hearsay is only admtted if it
falls wthin one of our codified hearsay exceptions in Ml. Rule 5-
803 and Md. Rule 5-804. These codified exceptions are categories
or pigeonholes that cover the generally encountered fornms of
trustworthy and necessary hearsay. Odinarily, if hearsay does not
fall wthin our codified hearsay exceptions, it is not trustworthy
and not adm ssible. The codified hearsay exceptions are generally
adequate to admt all trustworthy and necessary fornms of hearsay.

The residual hearsay exceptions in Ml. Rules 5-803(b)(24) and
5-804(b)(5) require "exceptional circunstances.” This was nade
explicit by this Court when we expressly added the phrase "under
exceptional circunstances”" to our residual exception rules. A
significant nunber of federal cases hold that "exceptional
circunstances” is also a requirenment of the residual exceptions in
the federal rules based on the legislative history of the federal
rules. The Senate Judiciary Commttee, in its report to Congress,
st at ed:

"It is intended that the residual hearsay
exceptions wll be used very rarely, and only
i n exceptional circunstances."”

Senate Comm on Judiciary, Fed. Rules of Evid., S. Rep. No. 93-
1277, 93d Cong., 2d Sess. 18 (1974); 1974 U.S.C.C. A N 7051, 7066.
Some of the cases recognizing that the residual exceptions can only

be used in exceptional circunstances are: United States v. Kim

595 F.2d 755, 765 (D.C. Gr. 1979)("The legislative history of this
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exception nmakes it very clear that this was intended to be a narrow
exception to the hearsay rule, applying only in exceptional
cases."); Unites States v. Heyward, 729 F.2d 297, 299-300 (4th Cr.
1984) ("The legislative history of the rules puts it nore strongly:
"It is intended that the residual hearsay exceptions will be used
very rarely, and only in exceptional circunstances.' Fed.R Evid.
803 Senate commttee note (quoted in United States v. Kim 595 F. 2d
755, 765 [(D.C. Cr. 1979)])"), cert. denied, 469 U S 1105, 105
SSC. 776, 83 L.Ed.2d 772 (1985); United States v. WIlianms, 809
F.2d 1072, 1083 (5th Cr.)("Rule 804(b)(5) is 'to be used only
rarely, in truly exceptional circunstances.' United States V.
Thevis, 665 F.2d 616, 629 (5th CGr.)(footnote omtted), cert.
denied, 459 U S. 825, 103 S.C. 57, 74 L.Ed.2d 61 (1982)"), cert.
denied, 484 U. S. 896, 108 S.Ct. 228, 98 L.Ed.2d 187, cert. deni ed,
484 U.S. 913, 108 S.Ct. 259, 98 L.Ed.2d 216, and cert. denied,
Oellana v. United States, 484 U.S. 987, 108 S.C. 506, 98 L.Ed. 2d
504 (1987); In re Corrugated Container Antitrust Litigation, 756
F.2d 411, 415 (5th Gr. 1985) ("W sounded a note of caution in the
use of this hearsay exception in United States v. Thevis, 665 F.2d
616, 629 (5th G r. 1982), observing that the | anguage of the rule
and the legislative history | eft no doubt of Congress' intent °that
the 804(b)(5) residual exception was to be used only rarely, in
truly exceptional circunstances.'"); U S. v. Collins, 66 F.3d 984,

986-87 (8th Cir. 1995)("This rule applies only in “rare and
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exceptional circunstances.' Stokes v. Cty of Omha, 23 F.3d 1362,
1366 (8th Cir. 1994)."); Stokes v. City of Omha, 23 F.3d 1362,
1366 (8th Cir. 1994)("After reviewwng the contents of and
ci rcunstances surroundi ng Swanson's affidavit, we do not find that
it falls within the rare and exceptional circunstances required by
our cases applying Rule 804(b)(5)."); US v. Gines, 969 F.2d 692,
697 (8th Gr. 1992)("Rule 804(b)(5) is to be used rarely, and only
in exceptional ci rcunstances. ") (i nternal quotations omtted;
citations omtted); United States v. Love, 592 F.2d 1022, 1026 (8th
Cr. 1979)("The intent of Congress was that Rule 804(b)(5) would be
used very rarely, and only in exceptional circunstances."); U S. v.
Fernandez, 892 F.2d 976, 982 (11th Gr. 1989)(quoting United States
v. Thevis, 665 F.2d 616, 629 (5th Cr.)(footnote omtted), cert.
denied, 459 U S. 825, 103 S.Ct. 57, 74 L.Ed.2d 61 (1982))(" The
Senate Judiciary Commttee's report on the Federal Rules of
Evi dence stated that the 804(b)(5) residual exception was to be
used only rarely, in truly exceptional circunstances.'")); contra
United States v. Anmerican Cyanamd Co., 427 F.Supp. 859, 865-66
(S.D.N Y. 1977)("Neither the Rule, nor the cases in this Crcuit
interpreting the Rule, however, inpose any express limtation
concerni ng exceptional cases.").

The exceptional circunstances requirenent should not be read
as a bar to all hearsay except hearsay statenents nade under

bi zarre, unique, and never previously contenplated situations. The
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majority does not really tell us what could constitute exceptional
ci rcunstances or even what factors should be used to determ ne
exceptional circunstances. W are only told that there are no
exceptional circunstances in the hearsay statenents offered in the
i nstant case. Surely the kind of exceptional circunstances
envisioned by the mgjority are not things |ike the hearsay
declarant had natural green hair and spoke fifteen |anguages.
Exceptional circunstances should be the threshold for, and rel ated
to, our analysis of all of the other factors required under the
resi dual exceptions.

Exceptional circunstances, however, cannot be determ ned
theoretically or out of context. When we speak of exceptiona
ci rcunst ances, we nean exceptional circunstances that justify
maki ng the proffered hearsay an exception to the prohibition
agai nst hearsay, even if it does not fit into the traditiona
exceptions. This requires sone famliarity with what justifies the
creation of a hearsay exception.

As Judge Learned Hand noted: "[T]he requisites of an exception
of the hearsay rule [are] necessity and circunstantial guaranty of
trustworthiness." G & C. Merriam Co. v. Syndicate Pub. Co., 207
F. 515, 518 (2d Gr. 1913)(citing WGvRE, EVIDENCE 88 1421, 1422 and
1690) . Cccasionally there are forns of hearsay that do not fit
within the codified hearsay exceptions or pigeonholes but that
should be admtted in the interests of justice and because the

hearsay has at |least the sanme circunstantial guarantees of
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trustworthiness and the sanme necessity inherent in the codified
exceptions. In these exceptional circunstances, we conpare the
proffered hearsay to the reasons for creating a hearsay exception,
which we have identified as the requirenents for the residua
exceptions; if those requirenents are net, the hearsay may be
adm tt ed. The broad categories or pigeonholes of the codified
hearsay exceptions are not neant to be a closed system the
residual exceptions are our recognition that there are equally
reliable, equally necessary fornms of hearsay that are too unique
and too sui generis to be codified. The adm ssion of hearsay
statenments under the residual exceptions is generally fact-specific
and depends on the unique context surrounding the making of the
statenents that nmakes the statenments especially reliable, as well
as the unique necessity for the statenent in the particular
litigation. W cannot expect to have a separate hearsay exception
for each uni que, exceptional, and fact-specific circunstance that
has occurred or could conceivably occur; instead, we have the
resi dual exceptions.

Exceptional circunstances should include new and presently
unantici pated situations, but should not be |limted to those
situations exclusively. Congress and this Court, by providing that
the residual exceptions are appropriate for new and unanti ci pated
situations did not intend that, in any recurring situation,
resi dual exception hearsay could only be used once, and thereafter,

it must be added to our codified evidence rules because if that
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situation occurs a second tinme, it is not new and presently
unantici pated. There are a few energi ng, general areas where the
resi dual exceptions have been used in repeated instances based on
the facts of the case and the particular indicia of trustworthiness
surroundi ng the statenent. For exanple, in several cases the grand
jury testinony of particularly reliable independent w tnesses who
have been nurdered after appearing before the grand jury, but
before the trial, has been admtted under the residual exception.
Federal Rule 804(b)(5). See, e.g., US. v. Zannino, 895 F.2d 1, 6
(1st Cr.)(citing cases from other circuits), cert. denied, 494
U.S. 1082, 110 S.Ct. 1814, 108 L.Ed.2d 944 (1990). This form of
resi dual hearsay should not be rejected nerely because it has been
admtted in prior cases, and therefore, it is no |onger new and
presently unanti ci pat ed.

Turning to the exceptional circunstances in the instant case,
the majority states, "[t]he only circunstance that has even been
suggested as being exceptional in this case is the fact that M.
Wal ker married respondent after she spoke to the detectives and
t hen i nvoked her privilege not to testify against him No one has
offered any other circunstance as being exceptional, or even

relevant; nor can we discern one." Ml. at , A 2d at

(Majority Op. at 40)(enphasis added). If the majority could not
di scern other exceptional circunstances in the instant case, it
certainly did not | ook very hard.

The Walker nmarriage is the only arguably exceptional
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circunstance discerned by the mgjority, but that event is probably
not an exceptional circunstance, because it is nerely the fact that
makes Ms. Wl ker wunavailable to the State and does nothing to
enhance the trustworthiness of M. WAl ker's hearsay statenents.
I f, however, "exceptional circunstances" are not neant to be
interrelated to the reasons for creating any hearsay exception

perhaps the Wal ker marriage m ght be an exceptional circunstance.
Al though living together "intermttently" for approximtely six
years and having children together had not notivated M. and Ms.
Wal ker to marry, approximately six weeks after M. Wil ker was
arrested and jailed as the result of information provided to police
by Ms. Wal ker, M. Wl ker sought "jail leave" to marry Ms. Wal ker.
As aresult of M. Walker's marriage to the police informant, whose
information resulted in M. WAl ker's incarceration, the informant
was able to avoid testifying against her new husband. This is an
unusual and unique marriage, but, because the marriage does not
make  Ms. Wal ker's pre-marital statenents exceptional or
trustworthy, | do not think it is what the Senate or this Court
meant as an exceptional circunstance that would qualify for the
resi dual exception.

If a Maryland appellate court is going to review a trial
judge's decision to admt residual exception hearsay de novo, the
appel l ate court has an obligation to, at |east, give sone deference
to the trial judge's superior position to view the case. Before an

appellate court reverses a trial judge because it discerns no
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excepti onal circunstances or no equival ent guarantees of
trustworthiness, the appellate court should diligently search for
those factors that support the trial judge's ruling. The
circunstances that, «collectively, nake M. Walker's hearsay
statenents exceptional, trustworthy, and deserving of adm ssion
even though they do not fall wthin any of the other codified
hear say exceptions are:

(1) As stipulated by counsel and found by the trial judge, M.
Wal ker's notive in recounting M. Wil ker's confession was to get
help for M. Wl ker; her notives were not to hurt M. Wal ker. Her
notive should inspire her to tell the truth to the police.?

(2) It is reasonable to assune that M. Wl ker knew or was
told by the police that a false statenent to the police about the
identity of a person who commtted a crine could be punishabl e by
a jail penalty. See Maryland Code, (1957, 1996 Repl. Vol.),
Article 27, 8 150. Knowi ng or even suspecting that you could be
prosecuted and jailed for a false statenent adds unique

trustwort hi ness.

2. Wal ker has continued to acknow edge that Ms. Wl ker's
notives in reporting M. Wal ker's confession to the police were
to get himhelp. In M. Walker's certiorari petition he states:
"The parties agreed that Ms. Wal ker gave the statenents for the
express purpose of getting [M.] Wil ker “sone help for his drug
problem'" Despite the stipulation concerning Ms. Wal ker's
notives that led to the trial judge's findings, the majority
seens to dispute the stipulation by counsel, for which it finds
"no evidence," and the majority refers to "the possibility that
her personal problenms with respondent may have notivated her to
fabricate a story out of anger or for some other purpose.”
M. : : A2d __ , _ (1997)(Mpjority Op. at 8).
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(3) Ms. Walker knew that, if she lied about the identity of
the robber, her lie would al nost certainly be reveal ed because the
victimwould tell the police that M. Wil ker was not the robber.
The fact that her lie should be i medi ately brought to |ight when
the victimand M. Wal ker neet is a unique circunstance inspiring
t rut hf ul ness.

(4) The self-verifying details about the robbery in M.
Wal ker's statenments uni quely established the trustworthi ness of her
information. She related extensive details of this street robbery,
whi ch was not w tnessed by anyone but the robber and the victi mand
was certainly not reported in the media. M. Wl ker recounted that
the victim was an Hispanic nale; $60 dollars was taken in the
robbery; the robber wore a green, hooded shirt, which M. Wal ker
saw and coul d describe; the robbery occurred on June 10, 1994; and
t he robbery occurred in a designated area on Tw nbrook Parkway.
This information conclusively indicates that Ms. Wl ker nust have
tal ked to the robber or the victim Ms. Wal ker could not have
gotten these details from the victim because he did not speak
English. She nust have either been the robber or been extensively
confided in by the robber. The robber was a nmale, therefore, the
only remaining possibility is that the robber confessed in great
detail to M. WalKker. Her statements about M. \Wlker's
conf essi on, acconpanied by the self-verifying details and the ot her
ci rcunst ances surroundi ng the maki ng of her hearsay statenents to

the police, certainly support a finding of excepti onal
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circunstances, as well as trustworthiness.

(5) Although Ms. Wal ker is unavailable to the State, she was
present at the trial and could be called by and exam ned by M.
al ker . Md. Code (1974, 1995 Repl. Vol.), Courts & Judicial
Proceedings Art., 8 9-106 provides that, wth exceptions not
relevant to this case, "[t]he spouse of a person on trial for a

crime may not be conpelled to testify as an adverse witness...."

(Enmphasis added). |If Ms. Wal ker's hearsay statenents were admtted
into evidence, M. Wl ker, her husband, could call her to refute
the statenents if they were untruthful or inaccurately recorded by
the police. At the hearing in the instant case, the State's
Attorney pointed out that Ms. Wal ker "is only unavail abl e because
she has made herself unavailable to the State, not to the defense.
She is and has al ways been available to the defense to proceed."
This case presents the exceptional circunstance of trustworthy
hearsay offered under the residual exception for wunavail able
W tnesses where the hearsay decl arant becones unavailable to only
one side, but the declarant is available to, and may be i medi ately
called to contradict or explain her hearsay statenent by, the
opposi ng si de.

These five circunstances, collectively, unquestionably justify
the trial judge's decision to admt this 5-804(b)(5) residua
hear say. The two factors the mgjority found mssing, (1)
exceptional circunstances and (2) equivalent circunstanti al

guarantees of trustwrthiness, certainly seem to have been
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satisfied in the circunstances presented in the instant case;
i ndeed, | have been unable to hypothecate a better case for the
resi dual exception.

Because this case involves exceptional circunstances, it is
difficult to find very much authority directly on point. There is,
however, one closely anal ogous case, State v. Bailey, 365 S E 2d 46
(WVa. 1987). Bailey was a nurder trial. The defendant was
involved in an affair with the victims wife at the tine he cane to
the victims house and shot the victim | medi ately after the
shooting, the w fe/w dow gave a statenment to a deputy sheriff
cont ai ni ng her account of the shooting and of earlier threats made
by the defendant to the victim Less than one week before trial,
the victims widow and the defendant were married. At trial, the
new wi fe of the defendant exercised the privilege agai nst adverse
spousal testinony. Bailey, 365 S. E 2d at 47-48. The prosecution
was permtted to use the wife's hearsay statenment to the deputy
sheriff under the residual exception. That ruling was affirmed on
appeal. Bailey, 365 S. E. 2d at 48-50. The West Virginia Suprene
Court of Appeals held that all of the criteria for admssibility
under the residual exception were satisfied. The Court found that,
because the wife was involved in an affair with the defendant at
the time of the shooting and married him shortly thereafter, her
statenment had sone of the trustworthiness of a declaration agai nst
her interest; the fact that the statenent was given to police

shortly after the shooting and she verified that it was accurate
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gave it added trustworthiness, as did the corroborative evidence
that the defendant did cone to the house as related in the
statement. Bailey, 365 S. E 2d at 49-50. The Court also stated:
"The trustworthiness of the statenent is denonstrated further by
[defendant's] failure to challenge the statenent on cross-
exam nation." Bailey, 365 S.E.2d at 50 n.4. Thus, the right of
the defendant to have his new wife testify about her statenent,
even if she couldn't be called by the prosecutor, was a factor
favoring the admissibility of the statenent. Adm ttedly, nost
cases under the residual exception are unique to their own facts,
and neither Bailey nor any other case is directly on point, but
Bai |l ey i s persuasive.

| trust the mjority is not inadvertently showng an
inclination to be nore restrictive when the State offers residual
exception hearsay evidence than when any other litigant offers such
evidence, and is not inadvertently confusing the Confrontation
Clause wth the rules of evidence. No Confrontation C ause
argunent is raised in the instant case, and because of M. Wl ker's
right to exam ne and inpeach Ms. Walker, it is doubtful that the

Confrontation Clause is even inplicated.® The instant case is a

]ldaho v. Wight, 497 U.S. 805, 110 S.C. 3139, 111 L.Ed.2d
638 (1990), held that the Confrontation Cl ause does not preclude
hearsay from being adm tted under the residual exception against
a defendant in a crimnal trial. In Wight, the Suprene Court
made it clear that because the residual exceptions are not
"firmy rooted hearsay exceptions," particul arized guarant ees of
trustwort hi ness nmust be denonstrated. The Suprenme Court al so
i ndi cated that, although particul ar guarantees may be shown from
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crimnal case where the hearsay was offered by the State against a
crim nal defendant, but the residual exceptions do not make any
di stinctions anong classes of litigants. The residual exceptions
and this Court's construction of them should be uniformy applied
to the State, to crimnal trial defendants, and to plaintiffs and
defendants in civil cases. |If the Court is reading the residual
exceptions one way for crimnal defendants and anot her way for al

other litigants, the Court is perpetrating a great injustice on the
State and is creating a baseless evidentiary distinction in order
to favor crimnal defendants over all other litigants. |[If the sanme
unattai nabl e standard for "exceptional circunstances” applied in
the instant case is going to be applied in civil cases and whenever
crimnal defendants try to admt residual exception hearsay, then
Maryl and has no residual exceptions. | would affirm the

evidentiary ruling of the trial judge.

the totality of circunstances, the relevant circunstances are the
intrinsic circunstances that surround the maki ng of the statenent
and that render the declarant particularly worthy of belief. The
Court rejected consideration of extrinsic corroboration of the
truth of facts contained in the statenment. Perhaps this is
because such extrinsic corroborative circunstances are not
relevant to admssibility of other hearsay exceptions.



