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Presented here are appeals fromjudgnents entered as sanctions
for discovery violations in a sequel to United States Gypsum Co. V.
Mayor & City Council of Baltinore, 336 M. 145, 647 A 2d 405
(1994). There we affirnmed, inter alia, a judgment of the Grcuit
Court for Baltinmore Cty in favor of Mayor and City Council of
Baltinore (the Gty) for conpensatory danages agai nst Asbestospray
Corp. in the amount of $8,333,183.81. |1d. at 153, 647 A 2d at 408.
Asbest ospray was a manufacturer/distributor of asbestos-containing
surface treatnent products. |d. at 152, 647 A 2d at 408.

"The greatest part of the conpensatory damages award

agai nst Asbestospray represented $8, 016, 442.33 in costs

tothe Gty associated with rectifying the effects of and

t he conpl ete renoval of approximately 350, 000 square feet

of Asbestospray's fireproofing from Wal brook Senior H gh

School . The asbestos fireproofing in Wal brook Senior H gh

School had deteriorated, and had contam nated furniture,

equi pnent and books in the school."

ld. at 155, 647 A 2d at 409.

In an effort to collect its judgnent, the Gty caused wits of
garni shnent to be served on two liability insurers whose policies,
the Gty contended, covered Asbestospray's | oss. The insurers
denied coverage, the parties wundertook discovery, discovery
di sputes devel oped, and the circuit court entered, as a discovery
sancti on, a default judgnment against the garnishees for
$10, 351, 412. 44, representing the full amunt of the judgnent of the

City agai nst Asbestospray, together with interest. The circuit

court further entered judgnment against both the garnishees and
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their attorneys for the City's attorneys' fees of $335,981.66. The
aggrieved parties appealed, and this Court, on its own notion
issued the wit of certiorari prior to consideration of the matter
by the Court of Special Appeals.

The garni shees are North River Insurance Conpany (North River)
and United States Fire Insurance Conpany (USFI). They have
busi ness offices in the Morristown area of New Jersey. @Garnishees
were represented by: MEl roy, Deutsch & Mil vaney, a Morristown-
based law firm by Lawence F. MHeffey and Panela A Tanis
(Tanis), a partner and associ ate respectively in the McEIroy firm
by Ober, Kaler, Ginmes & Shriver (OKGS), a Baltinore-based |aw
firm and by Jervis S. Finney (Finney) and Warren B. Daly, Jr.
(Daly), partners in OK&S. Garnishees and all of their counsel are
appellants. Approximately thirteen nonths after the garni shnent
was instituted, OKG&S replaced |ocal counsel initially engaged by
t he garni shees. Counsel for the Cty, in addition to the Gty
Solicitor, were Jordan C. Fox (Fox) of the New York Gty-based firm
of Levy, Phillips & Konigsberg, L.L.P. and Carl E. Tuerk, Jr.
(Tuerk) of the Baltinore-based firm of Cooper, Beckman & Tuerk
L.L. P Neither of the attorneys who argued in this Court
participated in the garnishnent proceedi ngs.

United States Gypsumyv. Baltinore and its spin-off proceedings
were conplex litigation, admnistratively assigned to a single

j udge. All proceedings were conducted before Judge Joseph I.
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Pines, a retired judge of the Crcuit Court for Baltinore Cty,
acting pursuant to Article 1V, 8 3A of the Maryland Constitution.

On their legal nerits the garnishnent proceedi ngs present
I nsurance coverage issues. In Maryland, insurance contracts are
interpreted as are other contracts. Chantel Assocs. v. Mount
Vernon Fire Ins. Co., 338 Md. 131, 142, 656 A 2d 779, 785 (1995);
Pacific Indem Co. v. Interstate Fire & Casualty Co., 302 M. 383,
388, 488 A.2d 486, 488 (1985). The general Maryland rule for the
construction of insurance contracts is

"that the intention of the parties is to be ascertai ned

if reasonably possible fromthe policy as a whole. 1In

the event of an anbiguity, however, extrinsic evidence

may be considered. |If no extrinsic or parol evidence is

i nt roduced, or i f the anmbiguity remains after

consideration of the extrinsic or parol evidence ... it

wi |l be construed against the insurer as the drafter of

the instrunent."”
Cheney v. Bell Nat'l Life Ins. Co., 315 MJ. 761, 766-67, 556 A.2d
1135, 1138 (1989). "'A word's ordinary signification is tested by
what nmeaning a reasonably prudent |ayperson would attach to the
term™ Sullins v. Allstate Ins. Co., 340 Md. 503, 508, 667 A 2d
617, 619 (1995) (quoting Bausch & Lonb Inc. v. Wica Mit. Ins. Co.,
330 Md. 758, 779, 625 A 2d 1021, 1031 (1993)). The foregoing rules
have al so been stated in: Collier v. MDIndividual Practice Ass'n,
327 Md. 1, 607 A 2d 537 (1992); Valliere v. Allstate Ins. Co., 324
Md. 139, 596 A 2d 636 (1991); Lloyd E. Mtchell, Inc. v. Maryland

Casualty Co., 324 Md. 44, 595 A 2d 469 (1991); Finci v. Anmerican
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Casualty Co., 323 M. 358, 593 A 2d 1069 (1991); Heat & Power Corp.
v. Air Prods. & Chens., Inc., 320 Md. 584, 578 A 2d 1202 (1990);
St. Paul Fire & Marine Ins. Co. v. House, 315 MI. 328, 554 A 2d 404
(1989); and Mutual Fire, Marine & Inland Ins. Co. v. Vollnmer, 306
Md. 243, 508 A 2d 130 (1986).

In the circuit court the Cty's position was that its
garni shnent reached credits under three policies, a primary policy
and two commerci al, conprehensive, catastrophe-liability policies.
The primary policy was North R ver No. GLA 30-50-14 for the period
10/9/73 to 10/9/74 with a property damage linmt of $100, 000.
During the pendency of the subject garnishnent proceedings an
i nterpleader action was filed in Chio in which clains against this
primary policy would be determ ned. That policy is neverthel ess
relevant to the instant matter, under the Gty's subm ssion, because
it contains a standard pollution exclusion which was found to be
anmbiguous in United States Fidelity & CGuar. Co. v. WIlken
| nsulation Co., 144 II1l. 2d 64, 578 N E.2d 926 (1991), aff'g 193
IIl. App. 3d 1087, 550 N E.2d 1032 (1989). Anbiguity of the
primary policy, argues the Cty, further reinforces its discovery
rights.

The other two policies are described by garnishees as
"unbrella" policies, and they were the principal objectives of the
gar ni shnents. The Gty contends that its attachnment reached

credits under (1) USFI unbrella policy No. DA 92-45-46 issued to
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Asbest ospray and originally covering the three years from9/7/71 to
9/7/74 with a conbined Iimt of $5,000,000 per year and (2) North
Ri ver unbrella policy No. DCL 00-69-40 issued for a termof three
years from 9/7/73 to 9/7/76 to Spraycraft, Inc. with a conbined
[imt of $5,000,000 per year. The Gty contends that Spraycraft is
liable to it as a successor in interest to Asbestospray. W shall
refer to these insureds, collectively, as "Asbestospray."”

Both wunbrella policies contain substantially the sane
"Contam nation and Pollution" exclusion. In the North River
unbrella policy that exclusion reads as foll ows:

"It is agreed this policy shall not apply to liability

for contam nation or pollution of land, water, air or

real or personal property or any injuries or damges

resulting therefrom caused by an occurrence.

"It is further agreed that for the purpose of this

endor senent 'Cccurrence' neans a continuous or repeated

exposure to condi tions whi ch unexpect edl y and
unintentionally causes injury to persons or tangible
property during the policy period. Al danmages arising

out of such exposure to substantially the sanme general

conditions shall be considered as arising out of one

occurrence. "
The contam nation and pollution exclusion in the unbrella policies
is a non-standard exclusion, in the sense that it was not prepared
by any industry-w de service organization; rather, the exclusion
originated sonetine and sonewhere within the Crum & Forster group
of conpanies wth which North River and USFI are affiliated.

A principal contention of the garni shees on the nerits of the

garni shments is that the contam nation and pollution exclusion in

the wunbrella policies unanbiguously prevents coverage for
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Asbest ospray's | oss. Garni shees' position is supported by Board of
Regents of the Univ. of Mnnesota v. Royal Ins. Co. of Am, 517
N.W2d 888, 894 (Mnn. 1994) ("The common sense view, we think, is
that the 'occurrence' causing the pollution damage i s the continuous
or repeated exposure of the building's interior to the gradua
rel ease of the asbestos fibers."), and by the unreported opinion in
Uni versity of South Carolina v. Royal Ins. Co. of Am, C A No.
3:90-2856-17 (D.S.C. Mar. 21, 1994).

The City's position on the nerits is that the terns
"contam nation" and "pollution" are anbi guous when the exclusion
relating thereto is applied to the facts underlying the judgnent
agai nst Asbestospray. The Gty cites Sullins v. Alstate Ins. Co.,
340 Md. 503, 667 A 2d 617 (1995), where we held that application of
the terms, "contam nants" and "pollutants,” to lead paint is
anbi guous under an excl usion for

"bodily injury which results in any manner from the
di scharge, dispersal, release, or escape of:

"a) vapors, funes, acids, toxic chemcals, toxic |liquids
or toxic gases;

"b) waste materials or other irritants, contam nants or
pol lutants."”

ld. at 506, 667 A .2d at 618. The City also points to an internal
menor andum obtai ned fromthe garni shees in discovery, which states
that the terns "contam nation"” and "pollution” were consciously

| eft undefined in the subject exclusion.
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The circuit court never reached the threshold question of
whet her the unbrella policies' exclusion is anbiguous. After the
City filed a nmotion for sanctions, garnishees noved for partia
summary judgnent, contending that the exclusion unanbiguously
prevented coverage under the unbrella policies, but the court
deferred decision on that nmotion until it had ruled on sanctions.
As a result, the coverage issue is not before us. Nevertheless,
the extent to which parol evidence may be, or becone, relevant to
the construction of a witten contract has sone bearing on
di scovery. If the circuit court had considered the unbrella
policies' exclusion to be facially anbi guous, the garni shees m ght
have attenpted to elimnate the apparent anbiguity by parol
evi dence. Thus, discovery by the Cty would have been concerned
wi th the contingency of rebutting any parol evidence on which the
insurers mght rely.

I

Before imersing the reader in the sea of detail of which this
case is conprised, we present (A) an overview of the proceedi ngs
and (B) an outline of this opinion.

A

The wits of garnishment were issued February 22, 1993.
Garni shees' answers raised thirty-five defenses. The City's first
set of discovery was served in May 1993. It principally sought the
production of documents relating to the three policies and drafting

hi story of the exclusion. Those requests were addressed at an



- 8-
Cctober 7, 1993 hearing. At that tine the court orally approved a
pr oposal for garnishees to produce docunents from their
underwiting and clainms files for the three policies in issue and
to maintain a privilege |o0g. Garni shees intermttently and
informal | y gave di scovery, extending the production of docunents as
to which no privilege was clained into January 1994.

At sonme point an initial date for trial of June 1, 1994, had
been set, but that target was not net. Nor was the discovery
cutoff date of April 29, 1994, net.

On March 21, 1994, the University of South Carolina case
deci ded that the unbrella policies' exclusion unanbi guously applied
to asbestos renoval clains. On April 14, 1994, the Gty served
notices for the depositions of designees of garni shees who were to
bring with them all docunents relating to the drafting, use and
application of the contam nation and pollution exclusion in any
policies issued by the garnishees to any insureds, and not sinply
Asbest ospray. @Garni shees sought a protective order, and on May 6,
1994, the Gty noved to conpel and sought sanctions. At a hearing
on My 16 Judge Pines orally directed garnishees, after
investigating the availability of docunents, to confer with the
City. The parties were to report back to the court in the event
there were any disagreenents. A new trial date in July 1994 was

set at that time.
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The consultations were fruitless. |In apparent anticipation of
a revival of the Gty's notion to conpel, garnishees filed with the
court on June 29, 1994, an affidavit nmade in New Jersey on June 28
by a clains representative of garni shees, Mary Mahoney (Mahoney).
She asserted, inter alia, problenms of confidentiality in producing
documents fromthe files of insureds other than Asbestospray and
rai sed i ssues of burdensoneness.

Al so, on June 28, 1994, the Cty served a second set of
di scovery, including requests for the production of docunents
i nvol ving insureds other than Asbestospray. An acconpanying court
order, obtained ex parte in the manner permtted by Maryl and Rul e
1- 351, shortened the tinme for response to July 13.

On July 12 the Gty noved to have the court rule that
docunents enbraced within the City's first discovery request that
were noted on garnishees' privilege log were not privileged. At a
heari ng that sanme day, of which no official transcript was nade,
Judge Pines directed production by garnishees on July 26 for his in
canera inspection of the disputed docunents and set a hearing on
the Cty's notion for July 27. At the July 12 hearing the court
al so postponed the trial fromthe July date.

Gar ni shees noved on July 13 for a protective order as to the
City's second set of discovery requests. The Gty on July 20 filed
a third set of discovery requests, principally seeking the

production of docunents relating to the non-standard excl usion that
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were furnished to sales representatives and reinsurers. On July 22
the Cty noved to conpel answers to its phase two discovery
requests, and the Cty also noved for sanctions.

By the time of the hearing on July 27 Tanis had not
transmtted to the court copies of all of the docunments recorded on
the privilege log. On order of Judge Pines, deliveries were nmade
within a day to the court of what garnishees represented were
copies of all of the docunents for which they clained privilege,
and Judge Pines took the privilege issues sub curia. Also on July
27 Judge Pines orally granted the Gty's notion to conpel discovery
of docunents concerning other insureds, and he orally denied the
protective order. Assenbly of the docunents was ordered to be nade
by August 16. Judge Pines al so advi sed that he woul d be avail abl e
to counsel by phone at hone during August, but that he would be out
of the country from Septenber 15 to Cctober 15.

Gar ni shees noved on August 12 for reconsideration of the July
27 order to produce. They again raised burdensoneness and
confidentiality. 1In a tel ephone conference hearing on August 17,
the court denied the notion to reconsider and orally ordered the
garni shees to assenble the requested phase two docunments wthin
five days in Baltinore, that is, by August 22. The court said that
"we will argue about confidentiality later.” This directive of

August 17 is the principal order conpelling discovery under
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Maryl and Rul e 2-432(b) for the violation of which sanctions may be
i nposed pursuant to Maryland Rule 2-433(b) and (c).

Gar ni shees on August 22 began a docunent production which did
not include docunents concerning other insureds. Garnishees also,
by letters dated August 19, 1994, notified hundreds of other
i nsureds that production had been ordered of docunents concerning
t hem that were enbraced by the court's directive. As a result, a
barrage of conmmunications fell upon the court, |aunched by and on
behal f of other insureds who were concerned with confidentiality.
There followed a brief period in which the parties at tines seemto
have made sone effort, wthout success, to resolve, even on an
interim basis, what garnishees refer to as the confidentiality
i npasse.

On August 25 the City renewed its notion for sanctions. That
nmoti on was heard on Septenber 13 and taken sub curia. Upon Judge
Pines's return fromhis trip, the garni shees on Cctober 18 wote to
t he court advising that production of docunments concerning insureds
ot her than Asbestospray awaited the court's resolution of the
confidentiality issues. On Novenber 1 Judge Pines responded by
entering an order of default against garni shees as a sanction for
the di scovery violations described therein.

The court's findings of violations are set forth in the section
of the court's opinion headed "Di scussion” which reads as foll ows:

"The Gty filed its first set of discovery in May of
1993. @Garnishees have to date failed to provide the Gty
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with sone 18 answers to interrogatories. Wen this court
directed Garni shees to produce withheld docunents for in
canera review, a substantial nunber of docunments were not
included with the material produced.

"The City filed a second set of discovery to which
Gar ni shees responded by noving for a protective order.
Gar ni shees' notion was denied, as was their notion for
reconsi deration of that denial. Rat her than answer
interrogatories and produce docunents requested,
Gar ni shees infornmed hundreds of their policyhol ders that
docunents were being sought in the instant litigation;
the effect of this was to invite further notions for
protective orders. Additionally, several responses are
still outstanding with respect to the Plaintiff's third
request for production of docunents.

"The Court of Appeals has consistently held that
failure to furnish discovery sought under our Rules can
result in the sanction of dismssal of a claim or an
order of default.' Berrain v. Katzen, 331 Ml. 693, 699
(1993). To hold otherwse would undermne the
admnistration of our courts.' ld. (citations omtted).

[Glenerally there exists an elenent of defiance
and/ or recal citrance where the severe sanction of default
is inmposed.[] Lakewood Engineering & Mg. v. Quinn, 91
Md. App. 375, 387 (1992). Wiere a failure of discovery
ampunts to a 'stall' a sanction of default is justified.
Rubin v. Gray, 35 Md. App. 399 (1977).

"It is clear that despite repeated efforts! by this
court to resolve disputes and facilitate discovery,
Garni shees are nore interested in slow ng the proceedi ngs
t han defending their case. Gar ni shees' recal citrant
behavior is typified by their soliciting the intervention
of policyholders in an effort to forestall production of
docunments--after Garnishees' two failed attenpts to
obtain protective orders. Furthernmore, Plaintiff's
Motion for Sanctions has been held sub curia for well
over a nonth wthout any further production by
Gar ni shees.

"It is immterial how one characterizes these
efforts. Be they ‘'orders,' 'directives,' or 'suggestions,'
the fact remains that they were largely ignored. Fornal
orders to conpel are not a prerequisite to the inposition
of sanctions. M. Rule 2-432(a)."
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Foll ow ng a January 12, 1995 hearing, the court extended the
order of default by entering noney judgnents against the
garni shees. After hearings on three days in January and February
1995, the court entered a judgnent on April 26, 1995, against
garni shees and their counsel for the attorneys' fees incurred by the
Cty.

B

In the succeeding parts of this opinion we present in nore
detail the events on which the court relied in finding violations
and in inposing the ultimte di scovery sanction.

In part Il we follow the tangled trail of phase one of the
City's requested discovery. There we point out certain errors of
material fact that fornmed part of the basis for the default
sancti on. Parts Ill and IV deal with phase two. There we hold
that the court exceeded its discretion in that the order to conpel
of August 17, 1994, was burdensone and failed to consider
protections for the confidentiality interests of third parties.
Part V briefly addresses the City's third set of discovery. Part
VI is a conclusion, remanding this case.

W fully recognize that ruling on discovery disputes,
determ ning whether sanctions should be inposed, and if so,
determ ning what sanction is appropriate, involve a very broad
di scretion that is to be exercised by the trial courts. Thei r
determ nations wll be disturbed on appellate reviewonly if there

is an abuse of discretion. That review however, does not involve
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a search of the record for grounds, not relied upon by the trial
court, which the appellate court believes could support the trial
court's action. A "right for the wong reason” rational e does not
apply to the inposition of discovery sanctions as presented in the
instant nmatter, because that rationale would have the appellate
court exercising its discretion in the first instance. See In re:
Adopt i on/ Guardi anship No. 10935 in the Grcuit Court for Montgonery

County, ____ M. , , A 2d . (1996) [No. 48,

Septenber Term 1995, filed July 25, 1996, slip opinion at 16-17].
For this reason our review does not consider certain
argunents, advanced by the Cty as support for the default, that
al | ege m sconduct by garnishees in the scheduling of one or nore
depositions and in the responses of Mahoney at her deposition.
[
A
The City's first discovery papers were concerned principally
with the three policies and their drafting history. The papers
consisted of twenty-eight interrogatories, eleven requests for
production of docunents, and twenty-eight requests for adm ssions
of fact directed to each garnishee. Al though we are unable to
det erm ne how Judge Pines concl uded that eighteen interrogatories
wer e unanswered, the count is immaterial. The Gty attached copies
of the two unbrella policies and of the primary policy to each set

of interrogatories propounded to each insurer. Each insurer,
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appropriately in our opinion, declined to answer interrogatories
concerning policies issued by the other insurer, thus swelling the
total count of unanswered questions. For example, twelve
interrogatories propounded to USFI related to North R ver policies.

More inportant, with respect to the requests for production of
docunents, each garnishee, after reciting a boilerplate non-waiver
of wvarious objections, responded that it would furnish non-
privileged portions of that insurer's underwiting file on the
specific policies issued by it.

But the garnishees, assigning reasons that were totally
i nadequate, also refused to answer in this garnishment action
whet her they were indebted to Asbestospray, and they refused to
answer whet her they had posted any appeal bonds for Asbestospray.?
In addition, garnishees' recitation of defenses that were not being
wai ved included a denial of the existence of the three specific
policies, copies of which the City had attached to its requests.

At the October 7, 1993 hearing on the Cty's phase one
di scovery, garnishees distingui shed between the drafting history of
t he contam nation and pollution exclusion and the underwiting of
t he Asbestospray risk. They said that "[d]rafting history could be

vol um nous," and "extrenely burdensone"” to put together. Counsel

The answers to the City's first phase discovery requests,
al t hough signed by garnishees' initial |ocal counsel, apparently
were prepared in New Jersey utilizing a different style of case
captioning fromthe traditional Baltinore area caption utilized by
initial local counsel on other papers filed in the action that
apparently were prepared by him



-16-
for the Gty submtted that there had to be a file or files
relating to the three policies. Garnishees replied: "That is the
underwiting and clains file, which we have agreed to produce."?
Garni shees also agreed to maintain a privilege log. Counsel for
the City said, "W will explore that and see where we are.” The
court concurred ("Explore that and cone see ne if there are any
problens.").

What thereafter transpired, with respect to the Gty's phase
one di scovery, is not the subject of any specific fact-finding by
Judge Pines, and it nmust be reconstructed.? The phase one
docunents may be divided into three categories: docunents produced
in full, docunments produced with redactions, and docunents w t hhel d
fromdi scovery on the ground of privilege.

B

The docunents produced in full are significant on the sanction

i ssue. At the hearing on extending the default the court

expressed, as one reason for its entry of the default, the court's

2This statement by initial |ocal counsel for the garnishees,
by including claim files, enlarged the scope of what would be
produced beyond that described in the witten answers. Whet her
this enlargenent was a factor in garnishees' changing | ocal counsel
does not, of course, appear in the record.

3Di scovery is to be conducted between counsel, and the tri al
court shoul d becone involved only in the event of a dispute which
counsel cannot resolve after good faith efforts. See Rule 2-431.
Under that system in reconstructing the course of discovery,
courts, trial and appellate, nust rely on the exhibits furnished by
the parties as attachnents to notions for discovery orders and to
the responses thereto, and on the representations of counsel at
heari ngs on di scovery notions.
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belief that garnishees had tried to conceal the existence of the
three policies. The docunents produced in full evidence the
exi stence of the policies and contradict that belief.

In an affidavit filed on February 21, 1995, Tanis descri bes
t he di scovery furnished by garnishees follow ng the court's October
1993 direction to explore the Asbestospray underwiting and clai m
files.* She states that her "office" comenced a docunment review.
A list of the depositions of the forner owner of Asbestospray, a
deposition of Asbestospray's i nsurance broker, and a transcript from
the University of South Carolina case were sent to Fox in Decenber.
On January 10, 1994, copies of the garnishees' certificates to carry
on the insurance business in various states were sent to Fox, as
had been ordered by Judge Pines. On January 24 docunents that
Tanis describes as "representing the relevant, non-privileged
portions" of the garnishees’ claim and underwiting files on
Asbest ospray were sent to Fox. Fox, in April, requested the
privilege log which Tanis then caused to be prepared. Tani s
acknow edges that, per her instructions, docunents excluded from

production on the ground of privilege included attorney-client

“Tanis's affidavit was filed after final judgnment was entered
on the default. It may, of course, be considered in connection
with the judgnment for counsel fees. W use it in tracing the
hi story of the phase one discovery because it is a convenient
vehicle for relating the background for possibly disputed issues.
We do not inply that the affidavit is factually binding on the
trial court as to disputed issues.
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comuni cations, work product, joint defense papers, and records
relating to reinsurance, reserves, and billing.

At a hearing on May 16, 1994, Fox advised the court that he
had not received the privilege | og although Tanis said it had been
sent to himon April 29. Wen a copy was produced in court, Fox
noted that it did not identify senders and recipients, and Tanis
agreed to revise.

Tani s's affidavit states that she thought that the |og, revised
as of May 24, was forwarded to counsel for the Gty on May 25, but,
when Fox wote to Tanis on June 13 and June 21 stating that he had
not received it, she forwarded copies to Fox and Tuerk on June 21.
She states that the Gty then asked that the people nanmed on the
log be identified by occupation, that she did so, and that that
information was sent on June 27, 1994.

At the January 12, 1995 hearing on the City's notion to extend
the default to a final judgnment, the Cty utilized as exhibits
docunents previously obtained fromthe garni shees in discovery. An
affidavit by an attorney for the City in part stated that "[i]n
response to the City's discovery requests in those garnishnent
proceedi ngs, docunents were produced to Plaintiff which denonstrate
the fact that Garnishees have admtted to the issuance of the
i nsurance policies ...." Various exhibits to the Gty's notion bore
t he docunment nunbering utilized by garni shees for their production.
The City's exhibits included the previously produced Coverage and

Cl aim Handling Agreenment entered into in August 1987 between
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gar ni shees and other insurers of Asbestospray. An exhibit to that
agreenent based the garnishees' participation on the two unbrella
policies, as well as the primary policy.
C

The docunments wi thheld by garnishees as privileged and the
unredact ed version of docunents disclosed in redacted formwere the
subject of a notion by the Gty for in canera review by the court.
The certification reflects service of copies of the notion by
Federal Express and by ordinary mail on July 12 to Finney and to
Tani s. Attached as an exhibit to the Cty's notion was the
privilege |log prepared by Tanis consisting of thirty pages, dated
May 24, 1994, listing docunents withheld, and a thirty-first page,
dated June 26, listing redacted docunents. The Cty's notion was
one of the subjects discussed at a conference with the court on
July 12. Tanis was not present at the conference, of which no
transcript was made. What transpired is evidenced by a letter from
Fi nney, dated July 13, to Tuerk and Fox, with copy to Tanis and
Judge Pines. Finney proposed a schedul e under which, by July 26,
1994, "garnishees [would] file response to Plaintiff's Mdtion to
Conpel , together with the di sputed docunents to Judge Pines for in
canera review only." A hearing, if necessary, would be held on
July 27. Al participants at the July 12 conference seemto have
understood that the in canera inspection would enbrace docunents
wholly wthheld on the ground of privilege, as well as the

partially redacted docunents.
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Tanis stated that, after ordinary business hours on July 26,
she undertook to transmt, by facsimle to Judge Pines at the
courthouse, the redacted docunents, their unredacted counterparts,
and a nmenorandum of |aw on privilege. She al so caused copies of
the sane to be sent to OKRS. It devel oped at the hearing on July
27 that Judge Pines had received only the redacted copies and the
menor andum Fi nney quickly cured the absence of the unredacted
counterparts with copies from Tanis's transmttal to OK&S, as
evi denced by the transcript of the hearing.

At the July 27 hearing Judge Pines spoke by tel ephone to Tanis
in New Jersey. She said that she had not understood that the court
i ntended so extensive a review as to include sone 1,500 pages of
privil eged docunents. Judge Pines ordered Tanis to have a copy of
t hose docunents in Finney's hands for delivery to the court the next
day.

In her affidavit Tanis states that she imrediately arranged
for a commercial copying service to make two sets of copies of the
privileged docunents fromthe originals. Both sets were shipped
overnight to garnishees' Baltinore counsel who retained one and
delivered the other on July 28 to Judge Pines.

The 1,500 pages of docunents reflect a very |large vol une of
litigation against Asbestospray throughout the United States. A
law firmin Mnnesota was coordinating the litigation under the

clainms handling agreenent. Most of the docunents are reports of
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counsel on the status of the Ilitigation, including opinions,
proj ections of outcome, and discussion of tactics.?®

Judge Pines properly could have found that there was foot-
draggi ng by garni shees in produci ng docunents and the privilege | og
bet ween Cctober 1993 and July 1994. But, when the court explicitly
ordered production to it of the docunents underlying the privilege
| og, substantial conpliance was swift, as we explain in subparts 1|1
D, E, and F, bel ow

D

Wth respect to the Cty's phase one discovery, a principa
basis for inposing the default sanction seens to have been what the
City calls, "The M ssing' Privileged Docunents Ordered Produced by
Judge Pines." Brief of Appellee at 41. Qur review reveal s that
t he incident involved poor docunent control, that the om ssions are
not nearly as extensive or as material as the court seens to have
t hought, and that the incident definitely does not involve the
"snoking gun" that the City tried to make it out to be.

That the court had a problem with garnishees’ July 28
production of clainmed privileged docunents was first nmentioned at
the Septenber 13 sanction hearing. A law clerk who was nade
avai l able to Judge Pines had conpared the Bates nunbers on the

papers produced to the court with the nunbers appearing on the

SThese docunents clearly conprised work product as of the tine
the docunments were created and in the litigation for which they
wer e created.
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privilege log and |listed the pages of |ogged docunents that were
"mssing” fromthe 1,500 pages of docunents produced to the court.
After the hearing Daly of OK&S net with the |aw clerk. They
deci ded that garni shees' furnishing copies of the m ssing pages that
the law clerk had |listed woul d be sinpler than thoroughly searching
the court file which enbraced the original mnulti-defendants
products case as well.® Under cover of a letter of Septenber 28,
1994, fromConnie R Mracle (Mracle), a |legal assistant at OKG&ES,
Si Xty-one "m ssing" pages were delivered to the law clerk, while
Judge Pines was out of the country.

The sixty-one pages were not further specifically nentioned by
the court until the noney judgnent hearing, held on January 12,
1995. At that tine Judge Pines explained what he had in m nd when
he said in his Novenber 1, 1993 opinion that "a substantial nunber
of docunents were not included wth the material produced.™
Furnishing the explanation cane about out of the background
descri bed bel ow.

Tuerk had caused a letter dated January 5, 1995, to be hand
delivered to Judge Pines. By inadvertence, for which counse
apol ogi zed, a copy of the letter was not sent to any of the
attorneys for the garnishees. The City's letter anticipated "that

information contained in the docunents for which Garni shees earli er

SUnder Maryl and Rul e 2-645 a garni shnent under a judgnent is
filed in the same action as that in which the judgnent was entered.
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claimed a privilege ... may becone rel evant and indeed crucial to
the issues raised at the January 12th hearing.” The Gty requested
that the court "[p]ronptly release to Plaintiff's counsel all of
t hose docunents which the Court has determ ned not to be subject to
any applicable privilege,” and that the court have all of the
docunents present in the courtroomat the hearing. The purpose of
the latter request was to enable the court "to determne after
hearing the issues raised by Garnishees' counsel whether any
applicable privilege would be vitiated through fraud or whether the
issues raised ... would create an extrene need or hardship ...."

In a legal nenmorandum served on the eve of the hearing
gar ni shees had reasserted that they "have been unable to |ocate
conpl ete, signed and countersigned copies of what are all eged by
[the City] to be contracts of insurance issued to Asbestospray
Cor poration.™

At the January 12, 1995 hearing the City asked the court to
rule on privilege. Garni shees objected to enlarging, wthout
notice to them the scope of the hearing to include docunent by
docunent privilege rulings. The court, recollecting its in canera
review, said that there were three classes of docunents, those that
were work product or attorney/client but did not "in any way i npact

on this particular case,"” those that were not privileged, and the
Si xty-one pages that were supplied after the court had called
attention to the gaps in the Bates nunbers. The court said the

latter two categories "reference insurance, they reference
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coverage, they reference policy nunbers and so forth, and
especially the sixty-one that were added ...." The court ruled
that all 1,500 pages of docunents were part of the record for
appeal .

Gar ni shees, after determning that the ruling had not put the
docunents in evidence for use at the hearing, then noved to have
t he docunents placed under seal, with no right in the City to see
any of themuntil the court ruled specifically on each. At that
point the court ruled that harmto the Gty outwei ghed any asserted
privileges, and that all of the docunents were discoverable and
were available to the Gty for use at the hearing then being
conduct ed.

The court then recessed the hearing for one-half hour to
enable the Gty quickly to review the privilege |og docunents
When the hearing resuned, the Gty introduced as exhibits docunents
culled fromthe mass of docunents rul ed di scoverable that day, in
addition to docunents previously obtained from garnishees in
di scovery.

When garni shees renewed their objections, the court stated:

"l have to in some manner explain to you again, one of
the reasons why | nmade these docunents avail abl e.

"I'mwel | aware of the privileges and have been very
zealous in attenpting to go guard them but for ne, after
what these exhibits portrayed, to hold them within ny
know edge and ny [breast] would make ne a portion of this
problem | hate to characterize what it was.
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"Fifteen hundred pages were given to ne for in
canera review, 1,500 pages of nostly reports that could
have been i nnocuous.

"However, wuntil | asked where or what was the
i nportance of the m ssing pages and they were produced,
until that time, they were wthheld.

"And they, to ny thinking, went to the heart of the
problem the identified insurance, the identified
pol i ci es.

"And in the gross picture, 1,500 | believe pages
were placed there to act as an obstacle to prevent the
Court from reviewing the material which was nerely a
diversion tactic."

Thus, the court's analysis of the sixty-one pages was that they
were relevant to the issue of whether garni shees even had issued
policies to Asbestospray. In view of the discovery that garni shees
had furni shed, the existence of policies was not one of the mgjor
issues on the nerits of the garnishnments, even though the
garni shees persisted in preserving that possible defense. o
greater significance to the nerits of the garnishnents, and,
therefore, to the discovery, were the issues of whether the

contam nation and pol lution exclusion was anbi guous, or could be

denonstrated to be unanbi guous by extrinsic evidence.’

The Gty's exhibit nine at the January 12, 1995 hearing was a

copy of the coverage and cl ai m handling agreenent of August 1987
bet ween garnishees, two other liability insurers, and the
Asbest ospray conpanies. Under that agreenent the primary insurers
on policies issued from 1964 through 1978 agreed to defend the
Asbestospray conpanies and to bear the cost of defense in
per cent ages based on the years of coverage. Al of the insurer
parties to the agreenment, including the garnishees as excess
carriers, reserved their rights as to indemification of the
insureds for, inter alia, "alleged danage to property as a result
(continued. . .)
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E
The court's conclusion that, in effect, gar ni shees
intentionally wthheld the sixty-one "m ssing" pages for the
pur pose of suppressing evidence of the existence of the three
policies is based on clearly erroneous fact-findings. At the
January 12 hearing the Gty introduced a batch of docunents
obtained by it for the first tinme that day when the Gty culled
them fromthe box of 1,500 pages. This batch was marked exhibit
t hr ee. The purpose of exhibit three was to denonstrate the
exi stence of the policies. At that hearing the Cty also had
obtained for the first time, and introduced, the sixty-one
"m ssing" pages of docunents that had been delivered by Mracle to
the law clerk in Septenber. Indeed Judge Pines, fromthe bench
identified that bundl e of papers as the sixty-one "m ssing" pages
by the large clip that fastened them together. The bundl e of
si xty-one pages was marked exhibit four.?
There is nothing particularly remarkabl e about the docunents
in exhibit four that distinguishes them as evidence of the

exi stence of the policies fromthe docunents selected by the Gty

(...continued)
of the installation, containnent, or renpoval of asbestos and/or
asbestos products if any of The Insurance Conpani es determ nes that
any such claimis excluded ...."

8Thi s opinion uses the nunbers appearing on the evidence
stickers affixed to the original exhibits by the court clerk, which
reverse the nunbers used by counsel in identifying the exhibits for
the transcript.
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for introduction as exhibit three, or fromthe previously produced
docunents attached as exhibits to the City's notion. Further, nost
of the 1,500 pages of clained privileged docunents that renained
after those conprising exhibit three had been renoved al so support
the fact that the garnishees were participating in the defense of
Asbest ospray under one or nore insurance policies and under the
cl ai ms handl i ng agreenent.

The Gty focuses on pages Bates nunbered 900, 715 through
900, 723, which were anong the sixty-one "m ssing" pages, and argues
that they critically affected garnishees' defenses. The Gty
submts that garnishees' "owmn Privilege Log went to sone lengths to
m sidentify these critical docunents,” and that the m sdescription's
purpose was "to mslead the court and the City in hope of keeping
t he docunents fromcomng to light ...." Brief of Appellee at 42.

The privilege log furnished by garnishees to Judge Pines
descri bed those nine pages as "[h]andwitten notes and nenorandum
concerning litigation," dated January 28, 1987, fromA Kirkner to
J. Canmerino. The first two of the nine pages are | onghand notes
referring to a declaratory judgnent action, brought by one of the
primary insurers of Asbestospray, which led to the clains handling
agreenent . The content of the next five pages, which are
typewitten, is accurately described in the log and deals with the
sanme litigation. The last two pages, nunbered 900, 722 and 900, 723,
are a typewitten nenorandum dated Novenber 7, 1983, froma bodily

injury clainms specialist, Neal MHugh, in New York to one Honer
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Rhule in a New Jersey clainms office. The nmeno deals wth two
bodily injury clains against Spraycraft in Texas. Wth respect to
t he USFI excess policy, MHugh refers to Rhule's having had "the
original of this policy.” MHugh states that he does not think
that the pollution exclusion "would apply to the Asbestoes [sic]
clains."® The nmeno also refers to the North River prinmary policy
and to the establishnment of a file under the North River excess
policy.

Judge Pines nmade no finding that the description in the
privilege log, considered in and of itself, was intended to
deceive, and we wll not nmake an original finding to that effect.
Nor does the content of the MHugh neno of Novenber 7, 1983,
support finding an intent to conceal. The content of that
menorandum i s substantially the same as the content of a nenorandum
of Novenber 3, 1983, from Rhule to McHugh that was furnished to the

Cty in discovery, Bates Nos. 000,134 and 000,135, and that was

°The full text of the paragraph containing the imediately
referenced quote reads as foll ows:

“"In reviewing ny copy of the policy, | note an
endorsenent relating to contam nation and pol | uti on which
is essentially an exclusion. The input of this

endorsenent is a re-definition of occurrence as it
affects contamnation of the land water air or any
injuries resulting therefrom The bottom line is all
damages arising out of such exposure to substantially
this sanme general condition shall be considered as
arising out of one occurrence. | don't think it would
apply to the Asbestoes [sic] clainms but | bring your
attention to it for whatever relevancy it may have."
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used as an exhibit by the Cty to its notion heard January 12,
1995. 1°

In any event, the Novenber 7, 1983 McHugh nenorandum alt hough
listed by the law clerk as a "m ssing" docunent, was not in fact
m ssi ng. The Novenber 7, 1983 MHugh nenorandum Bates Nos.
900, 722 and 900,723, is a part of exhibit three and is a part of
exhibit four, both of which were introduced by the Cty at the
January 12, 1995 hearing. A copy of the Novenber 7, 1983 MHugh
menorandum i s anong the docunents under Judge Pines's clip as part
of the sixty-one pages delivered to himthat were replacenents for
pages "m ssing” fromthe box of clainmed privileged docunents, and
t he McHugh nenorandum is also part of the exhibit that was put
together at the hearing by the Gty from clainmed privileged
docunents culled fromthe box of docunents pursuant to the court's
permssion. |In other words, the Novenber 7, 1983 MHugh nenorandum
was in the box of clainmed privileged docunents delivered to Judge
Pines in July 1994 and was erroneously considered to be a "m ssing"
docunent, leading to the delivery of a second copy by OKG&S's
paralegal in Septenber 1994, with the result that the Cty
i ntroduced both copies into evidence in January 1995.

There is no snoking gun.

MeHugh's statenent that Rhule had the original of the USFI
unbrella policy does not appear in the Novenber 3 nmenorandum but
in that nmenorandum Rhule states that he has a copy of the North
Ri ver primary policy.
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F

The City's notion that it be awarded its counsel fees as an
addi tional sanction was first heard on January 31, 1995. At that
hearing the Gty pressed the sixty-one "m ssing" pages as the
reason for awarding fees. The City asserted that counsel for the
garni shees participated in the purported concealnent, and in
support thereof, the Cty pointed to the facsimle transm ssion
| egend appearing at the top of pages of docunents form ng part of
the sixty-one pages. That |egend indicated receipt at OKG&S on
July 26, 1994. Finally, when Finney undertook to respond,
utilizing a copy of the Iist of the "m ssing" pages prepared by the
law clerk, Judge Pines was openly skeptical concerning the

authenticity of the second and third pages of the list.!
Wthin two days garnishees filed a letter to Judge Pines from
the law clerk who wote on the stationery of the admnistrative

judge of the circuit court. 1In substance the letter confirned that

1For exanple, the court said:

"l don't know what it is either. This is not the
list that | had prepared after review of the docunents,
and this is -- | dont even know what it is."

The court further said:

"But | dont accept that as a list of mssing
docunents. The m ssing docunents, the 61 were enunerated
on various pages. This first page is in the typing of
what | woul d recognize as what was being used and the
type of list. And the second and third pages were not
what | asked to be presented to M. Daly."



-31-
the list of "mssing” pages utilized in argunent by the garni shees
was that utilized by the law clerk. 12

The law clerk's letter and tabulation were exhibits to a
menor andum filed February 2, 1995, by the garnishees in which they
undertook to account for all but seventeen of the "m ssing" pages.
The City does not directly chall enge garnishees' reconciliation
but, instead, it argues the significance of the McHugh nenorandum
and that garni shees' reconciliation and exhibits were filed too late
to be considered in connection with the default judgnent. W have
al ready di scussed the McHugh nenorandum supra.

In order not to deprive the Gty of a possible procedura
advant age, we shall review the sixty-one "m ssing" pages argunent
excl usively fromdocunents that Judge Pines possessed in Septenber
1994, nanely, those marked as exhibits three and four on January
12, 1995, the privilege log attached by the City as an exhibit to

its notion for in canmera review, and the renmai ning docunents from

12The first page of the tabulation was the thirty-first page
of the privilege log attached to the City's notion for a ruling on
privil ege. It is the page dated June 28, 1994, Ilisting the
docunents furnished to the Gty in redacted form The second and
third pages were prepared by the law clerk, using a different
format fromthe first page, in that the informati on was presented
in colums of boxes.

The clerk's tabulation lists fourteen pages of redacted
docunments and twenty-one pages of other docunents from the
privilege log. The |abel, "sixty-one 'mssing pages,” is derived,

not fromthe | aw clerk's tabul ation, but from garni shees' production
i n response.
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t he boxful furnished for that review Qur review of the pre-
default record discloses the foll ow ng:

14 Pages of redacted docunents listed on the thirty-
first page of the |og. These are additional
copi es of the sane docunents facsimle transmtted
to the court in the inconplete transm ssion on July
26. 13

14 Pages in unredacted form of the fourteen pages in
redacted form These are additional copies of the
same docunents hand delivered to the court after
t he hearing on July 27.

2 Pages of dividers respectively separating the
redacted and unredacted pages.

6 Pages that are part of exhibit three. In addition
to the MHugh nmenorandum they are Bates Nos.
900, 010 t hrough 900, 013.

2 Pages that are still in the box of clained
confidential docunents. They are Bates Nos.
900, 224 and 900, 778.

1 Page of duplication. Redacted page Bates No.
001, 151 is the sane docunent as No. 001, 133. No.
001,151 is not included in the count of fourteen
redact ed pages.

1 Page furni shed by garni shees in Septenber that was
not on the privilege log. It is Bates No. 001, 153
and is the first page of the redacted docunent
| ogged as 001, 154-56.

40 Subt ot al

21 Remai ni ng pages not furnished in July but furnished
i n Septenber

61 Tot al

BActually two of these pages, Bates Nos. 000,427 and 000, 442,
were not requested by the Gty to be reviewed in canera. They were
deleted fromthe exhibit to the Gty's notion, but were included in
the delivery of the sixty-one pages.
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O the twenty-one pages not furnished in July, ten conprise
one docunent, a list of approved | ocal counsel for each state. The
list's first page, 000,442, was recorded on the |log of redacted
docunents, but was deleted by the Cty fromthe list of docunents
for which it sought in canera review. The Septenber production of
si xty-one pages included the additional nine pages of the counsel
l'ist, nunbered 000, 443 t hrough 000,451. Thus, only thirteen pages
of the sixty-one produced in Septenber are unaccounted for in
relation to the production ordered in July.?

| nasmuch as Judge Pines ruled that the City's need to di scover
all of the 1,500 clained privil eged docunents exceeded the interest
protected by any privilege, one would expect that the sixty-one
pages all egedly w thheld by garni shees, or at |east the unaccounted
for thirteen pages, nust have been of exceptional value to the City
froma discovery standpoint. They are, in fact, not in the |east
remar kabl e, and, but for the MHugh nenorandum that was tinely
produced, the Gty does not argue their significance.

The ki ndest observation that we can nake concerning the Cty's
argunment in the trial court based on the facsimle transm ssion
| egends is that appellate counsel for the City did not explicitly
include the argunment in the Gty's brief to this Court. In exhibit

four of January 12, 1995, the | egend appears on redacted docunents

14They are Nos. 900,587, 900, 715 through 900, 721, 900, 789,
900, 792, 900, 827, 901, 346, and 901, 347.
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and their unredacted counterparts. The record is quite clear that
Judge Pines had both sets of documents on July 27 and that they
were delivered to himagain on Septenber 28, 1994, by Mracle.

Because facts that the court considered to be material were
based on clearly erroneous findings, violation of the order to
produce the privilege | og docunents cannot be used to support the
sanction of default and its dependent counsel fee sanction.

11

A

The Cty filed its phase two discovery papers on June 28,
1994. They consisted of seventeen interrogatories, nost of which
sought the identification of classes of docunents, and one request
for the production of all of the docunents identified in answers to
interrogatories.’® At least three of the phase two interrogatories
were directed to the exi stence and application of the contam nation

and pollution clause in policies issued to insureds of garnishees

1The City's phase one discovery from each garnishee had
i ncluded twenty-eight interrogatories, and garnishees argue that
the seventeen interrogatories of phase two put the Cty over the
l[imt per party of thirty interrogatories under Maryland Rule
2-421(a). The circuit court, sub silentio, rejected this argunent
and, in effect, granted | eave that the nunber be exceeded. Wet her
that grant of |eave was an abuse of discretion is secondary to the
i ssues involving the subject matter sought by the discovery.

The Gty contends that the court, by order in the underlying
tort case, had renoved the limt on interrogatories, but that order
is not included in the record extract or in the original record.
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ot her than Asbestospray.® The court shortened the tine for

I nterrogatories ten, eleven, and one were the principa
interrogatories directed to other insureds. They read:

"10. Identify any docunment in which you have deni ed
an obligation to defend or to pay asbestos-related
property damage clainms to an insured for a policy that
contains a pollution and contam nati on cl ause ot her than
Asbest ospray and Spraycraft, and, if so, the insured's
name and policy nunber(s).

"11. ldentify any other fornmer manufacturer of
asbestos-containing materials, other than Asbestospray,
who was insured by you and state:

a. Whether the policies contained any
pol [ uti on and contam nati ons exclusions and, if so, state
the specific policy nunmbers and |anguage of the
excl usi ons.

b. St at e whet her any asbest os- property danage
clains were paid pursuant to any policy, and, if so,
under what circunmstances. Provide specifics as to the
claimand identify all docunents relating to the claim
i ncluding the policy invol ved.

"1l. State whether you have ever included in any
policy or endorsenent specific |anguage regarding

asbestos, whether it excludes, includes or |imts
coverage, and, if so:
a. State the exact |anguage in the policies.
b. State when this | anguage was first added.
C. State the reason the | anguage was added.
d. | dentify any docunments or other materials

which effectuate this |anguage, discuss whether this
| anguage should be included, or discuss whether this
| anguage was necessary.

e. State whether this [|anguage was ever
changed and if so, re-answer (b-d) for each change.
f. State whet her any pol | uti on and

contam nation exclusion clause was in the policies or
endorsements that contained the |anguage regarding
asbestos, and, if so, identify each policy, the client,
t he | anguage in each clause, and policy nunber for each
policy that contained both.

g. Identify the person nost know edgeable
about any asbestos-specific policies issued by you, with
job title and address.”

(continued. . .)
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answering the interrogatories and the request for production to
fifteen days. On the fifteenth day garnishees noved for a
protective order, arguing primarily that the requested discovery
was overly broad and unduly burdensone. The garni shees' opposition
also relied on an affidavit by Mhoney, then on file wth the
court.

In her affidavit Mhoney stated that "[c]lainms and
underwiting files frequently contain confidential and proprietary
materi als, docunments and information obtained frominsureds during
t he course of underwiting a policy or adjusting a claim" She
pointed out that "many of the clains and underwiting files of
other insureds are subject to confidentiality agreenents and/or
protective Orders issued by various courts."” The gar ni shees,
Mahoney said, maintained their files by the nanme of the
pol i cyhol der and "are not indexed according to the coverage issues
presented.” She estimated that "tens of thousands of individua
files ... would have to be manually reviewed" to determ ne the
i nformati on sought by the City in any particular claim The Cty
nmoved "to conpel the answers to interrogatories and [the] docunent
request” and al so sought sancti ons.

At the July 27 hearing the court, referring to its policy of
i beral discovery, granted the notion to conpel, and denied the

protective order. The court indicated that the garnishees could

18(, .. continued)
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make the requested docunents available in Mrristown. When the
court suggested doing so within ten days counsel for the Cty
expressed doubt that the garnishees were prepared to respond so
qui ckly and suggested twenty days, which the court adopted. The
court told local counsel for garnishees that "if there's sone
problem let ne hear fromyou."™ The court reserved ruling on the
Cty's notion for sanctions. August 16 was the twentieth day from
July 27.

On August 12 garnishees noved for reconsideration. I n
support, garnishees filed the affidavit of Paul Bow by (Bow by).
Bow by was a supervisor for Envision C ains Managenent Corporation
(Envi si on) which handl ed environnmental clainms for the garni shees.
H s affidavit reiterated nmuch of what Mahoney had said concerning
bur densoneness and confidentiality. Bow by also stated that his
enpl oyer had handled approximately 5,984 account files, each
representing a separate policyholder. Once a file was established
because of a claim against a policyhol der, subsequent clains
agai nst the sane policyhol der were included in the sanme claimfile.
Hi s enpl oyer presently had a record of 868 "asbestos claimfiles”
i nvol ving cl ai ns agai nst insureds of the garni shees.

In a tel ephone conference hearing on August 17 the court
denied the notion for reconsideration and set August 22 as "the
date to conply with answers to the requested information." Daly,
for the garnishees, then advised the court that "because of the

confidentiality requirements with policyholders, all of those
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pol i cyhol ders woul d have to be notified." This was to afford the
pol i cyhol ders an opportunity to rai se any probl ens that they needed
to have resolved. The court replied:

"Well, may | suggest to you this, get them/[i.e.

t he requested phase two docunents] in a nice neat pile

and have them on sonebody's desk here in Baltinore,

preferably yours, and we will talk about them at that

time. Just assenble them and get themtogether."

Daly urged the court first to order a sanpling, in order to
get guidance on the scope of the problem but the court, at the
conclusion of the tel ephone conversation, reiterated:

"Al right. Well, look, I want themput in a pile and we

w ||l argue about confidentiality later. Just assenble

them Get to work on that. Al right?"

B

Unfortunately, the parties and the circuit court addressed the
phase two discovery as an inseparable unit, as if the requested
di scovery had to be either conpletely proper or entirely inproper.
The interrogatories were not inseparable. For exanple, there is no
reason why the garni shees should not have identified the person in
their respective organizations who was nost know edgeabl e
concerning record retention policies. Furthernmore, in their
menor andum i n support of their notion for a protective order the
garni shees cited the circuit court to a goodly nunber of unreported

trial court opinions that were said to have disallowed simlar

docunent requests. Incredibly, garnishees did not attach copi es of
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t hose unreported trial court opinions to the nmenorandum but did so
when noving for reconsideration.

Despite these and ot her shortcom ngs of garni shees, we hold
that the trial court exceeded its discretion when it ordered
garni shees, within approximately twenty-six days after the initial
denial of the protective order, to assenble, and perhaps to produce
for the City's inspection in Baltinore, docunents from the
underwriting and clains files of other insureds. These were
insureds who were asbestos manufacturers, or whose policies
cont ai ned speci fic | anguage concerni ng asbestos, or whose policies
contained a contam nation and pollution clause and agai nst whom
asbest os-based clainms had been asserted. First, the requested
di scovery would be only contingently and margi nally rel evant under
the Mryland |aw concerning the interpretation of witten
contracts. See the introduction to this opinion. Thus, although
the trial court had discretion to allow discovery to proceed before
deci di ng whet her the policy | anguage was anbi guous, proceeding in
that fashion was inefficient. If the court decided that the
excl usi on was facially anbi guous, and if garni shees sought to prove
| ack of ambiguity factually, the scope of the Gty's discovery would
have been limted to matters relevant to the facts relied upon by
t he garnishees. Second, the court had already ordered discovery
from the underwiting and clains files of the Asbestospray

conpanies, and the nmagnitude of the examnation of the files
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relating to Asbestospray had been anply denonstrated by the box of
1,500 pages of clainmed privileged docunents that the court had had
since July 28. Third, the circuit court seens to have given al nost
no weight to the affidavits describing the nmagnitude of the search;
yet, those affidavits do not appear to be unreasonable on their
faces.!” Fourth, our research of insurance coverage cases neither
di scl oses, nor have we been cited to, any decision, reported or not
reported in the official reports, that directs, as does the subject
order, a production of the records of a class of non-party insureds
that is unlimted in scope and unlimted as to use. The |ack of
limts on scope is discussed in subpart C, infra, and the | ack of
[imts on use is discussed in Part 1V, infra.

C

The nunerical majority of the cases deny any discovery of the
records of other insureds, either on the ground that it will not
| ead to the discovery of relevant evidence, or on the ground that
the relevance is so clearly outwei ghed by the burden of production
t hat production is denied.

Continental Ins. Co. v. Sea-Port Servs., Ltd., Cv. A No.
86-267-JLL, 1988 W 159937 (D. Del. 1988), involved an insured's

claim for the costs of cleanup of hazardous substances. The

YAccording to Il Best's Insurance Reports, Property-Casualty,
United States, at 4363 (1995), USFI had admtted assets as of
Decenber 31, 1994, of $2.874 billion, and North River's admtted
assets as of the sane date were al nost $728 nmillion. 1d. at 4378.
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i nsured sought discovery of "all conplaints, answers, discovery
responses, and affidavits filed by [the insurer] since 1983 in any
environnental litigation in the United States in which it sought to
avoi d recovery based on the policy provisions asserted in this case
ld. at *1. This information was ruled to be relevant,
because "it mght well have sone tidbit that could be a judicia
adm ssion. " ld. at *2. The court, nevertheless, said that it
"must weigh this marginal relevance against the effort to
accunul ate and conb the information from[the insurers] litigating
files spread throughout the United States. Balancing this effort
with the margi nal relevancy," lead the court to deny discovery at
that tinme. |Id.
In Mead Reinsurance Co. v. Superior Court, 188 Cal. App. 3d
313, 232 Cal. Rptr. 752 (1986), a nunicipality brought a bad faith
action against its insurer which had taken the position that an
underlying claim by a nunicipal resident against the Cty was
excl uded under the policy. The insured sought production of the
insurer's "'clains files relating to every claimsimlar to the claim
at issue"” made fromJanuary 1, 1979, to June 1985. 232 Cal. Rptr
at 752. The appellate court reversed an order requiring the
production that the insured had requested, because the insurer nade
"a showing to the trial court of the massive extent of the burden
whi ch the request entailed, and the order nmade no provision at all

to mtigate that burden." 1d. at 756.
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Coverage for hazardous waste cleanup was the issue on the
merits in Leksi, Inc. v. Federal Ins. Co., 129 F.R D. 99 (D. N J.
1989). The insured sought, inter alia, "information regarding the

manner in which the insurers have applied the policy |anguage to

clains simlar [to the insured's] nmade by other insureds.” |d. at
105. In the reported opinion a nmagistrate held the information was
not discoverable because it "not only involves enornous

i nconveni ence and managenent difficulties, but also entails a
frightening potential for spawning unbearable side litigation ...."
ld. at 106. See also Union Fidelity Life Ins. Co. v. Seay, 378 So.
2d. 1268 (Fla. App. 1979); State ex rel. Bankers Life & Casualty
Co. v. Mller, 106 Mnt. 256, 502 P.2d 27 (1972); and the
unreported cases cited in the margin, copies of which are
reproduced in the appendix to the brief of am cus curiae, |nsurance

Envi ronnental Litigation Association, filed in this case.?8

8The cases to which we refer are: In re Texas Eastern
Transm ssion Corp., PCB Contam nation Ins. Coverage Litig., No. MDL
764 (E.D. Pa. July 26, 1989); In re Asbestos Ins. Coverage Cases,
Judi ci al Council Coordination Proceeding No. 1072 (Cal. Super. Ct.,
Cty & Co. of San Francisco June 1, 1983); North Am Philips Corp.
v. Aetna Casualty & Sur. Co., No. CV-91-0395790 S, 1992 Conn. Lexis
1570 (Conn. Super. C. My 21, 1992); Momnsanto Co. v. Aetna
Casualty & Sur. Co., CA No. 88CJA-118 (Del. Super. Ct., New
Castle Co. 1990), aff'd, 1990 WL 200464 (Dec. 4, 1990); Freehold
Cartage, Inc. v. Lunberman's Miutual Casualty Co., No. L-55313-88
(N.J. Super. ., Mmoth Co. 1992); OCccidental Chem Corp. V.
Hartford Accident & Indem Co., No. 41009/8D (N. Y. Super. Ct.,
Ni agara Co. 1990); Eaton Corp. v. Aetna Casualty & Sur. Co., No.
189068 (Chio C P., Cuyahoga Co. 1992); Joseph Sinon & Sons, Inc. v.
Aetna Fire Underwiters Ins. Co., No. 90-2-14568-9 (WAash. Super.
Ct., King Co. 1992).
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I n other cases presenting a discovery issue anal ogous to that
in the instant matter, the courts have given sonewhat nore wei ght
to potential relevancy than have the courts in the cases cited
i medi ately above, wth the result that a limted production of
docunents relating to other insureds is permtted. The court in
Stonewal I Ins. Co. v. National Gypsum Co., 1988 W. 96159 (S.D.N. Y.
1988), reviewed discovery orders of a federal magistrate. National
Gypsum Co. asserted that it was covered for clainms by building
owners for the renpbval of asbestos-containing products. Anong the
i nsur er-defendants was USFI, and one of the issues was the neaning
of "pollution." ld. at *2. The magistrate had ordered the
insurers to produce "the 'ten earliest and ten nost recent clains
files subsequent to 1969 that deal with clains asserted regarding
asbestos in buildings, |eaded paint, foaminsul ation, and poll ution
and/or toxic or hazardous waste." 1d. The court held that the
magi strate had appropriately recogni zed the burden on the insurers
and that the discovery order was not clearly erroneous. 1d. at *3.
See also National Union Fire Ins. Co. v. Stauffer Chem Co., 558
A 2d 1091, 1094 (Del. Super. Ct. 1989) (recogni zing "the practical
consideration that the burden can be limted by tailoring the
di scovery order" (footnote omtted)); Nestle Foods Corp. v. Aetna
Casualty & Sur. Co., 135 F.R D. 101, 107 (D.N.J. 1990) (ordering

production of the ten earliest and ten nobst recent claim and
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underwiting files pertaining to coverage for pollution or the
di sposal of hazardous waste).

The order of August 17 conpelled a production that was nuch
broader in scope than that ordered in the nore liberal of the two
cl asses of rulings described above. Further, between the denial of
the notion to reconsider on August 17 and the entry of the default
sancti on, garni shees added nore specific information on
burdensoneness to the record. We consider that additional
information as part of the discussion in Part |V.

|V

The circuit court further erred by ordering production of
docunents relating to other insureds w thout ever having decided
the confidentiality issue, and by then sanctioni ng garni shees for
alerting their custoners to the need to protect thenselves. The
circuit court had said, when the notion for reconsideration was
denied, that it would consider confidentiality in the future, but
at that sanme tinme the court ordered assenbly, and apparently
production, to begin on August 22, w thout giving any directive as
to how confidentiality should be handl ed, pending the court's |ater
determ nati on

The cases cited in Part 11l C, supra, that permt discovery,
limted to a sanmpling, of files concerning other insureds al so nmake
provision for preserving confidential information. In Nationa

Union Fire Ins. Co. v. Stauffer Chem Co., the Del aware court said
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that the discovery should be "structured to | essen the burden on
insurers while protecting the confidentiality of other insureds
If the relevance of the materials requested outweighs the
burden to insurers, then appropriate neasures should be taken to
protect the confidentiality of the insureds.” 558 A 2d at 1095.
After ordering discovery as to the ten earliest and the ten nost
recent files of other insureds, the court authorized the insurers
to redact, "to the extent deened necessary to preclude the rel ease
of confidential information." 1d. at 1096. In Nestle Foods Corp.
v. Aetna Casualty & Sur. Co., the court said that the insurers

"concerns of divulging trade secrets and business practices

[could] be alleviated by redacting confidential information,
i ncluding the name of the insured, fromthe files.” 135 F.R D. at
107. The unreported opinion in Stonewall Ins. Co. v. Nationa

Gypsum Co., supra, also reflects that the discovery order permtted
redaction of the nanes of other insureds to protect privacy rights.
1988 W. 96159, at *7.

After remanding to the trial court for it to provide for
mtigating the burden of producing docunents concerning other
claimants, the court in Mead Rei nsurance Co. v. Superior Court, 232
Cal. Rptr. 752, addressed confidentiality interests that were
recogni zed by a California statute. The court ruled that the nanes
and addresses of all of the other claimnts could be disclosed "on

condition that [the insured] first conpose a letter, subject to
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approval by the court, to be sent to each of these claimants
seeking permssion for [the insurer] to disclose the data in the
respective files." 1d. at 757.

| ndependent Petro Chem Corp. v. Aetna Casualty & Sur. Co.,
117 F.R D. 283 (D.D.C. 1986), reports a magistrate's discovery
decision in coverage litigation in which the underlying tort claim
agai nst the insured involved dioxin contam nation. The insured's
request ed di scovery concerning other insureds was confined by the
court to five years, to insureds who had in fact been indemified,
and to dioxin contamnation clains only, thereby excluding the
i nsured's request for clains involving benzene, DES, and DDT. |Id.
at 286-89. Then, addressing confidentiality, the court ordered:

"The defendants shall have to Decenber 31, 1986 to search

their files for the information required by this ruling

and to obtain the consent of third-party policyholders to

rel ease any information responsive to Interrogatory 35,

as narrowed herein, or alternatively to furnish such

informati on and docunments in redacted form identifying

t he policyholder by a code designation. The defendant

respondi ng shall file under seal, but not serve the other

parties, a docunent setting forth the true identity of

t he policyholder with the rel ated code designation shoul d

there be a need for an in canera examnation in

connection with any notion to conpel disclosure .... To

the extent a third-party policyhol der does not object, or

the redaction and code designation nethod is enpl oyed,

suppl enental responses ... shall be filed, and rel ated

docunent production nmade ...."
ld. at 288.

In the instant matter, upon denial of their notion for
reconsi deration, garnishees comenced assenbling the docunents

falling within the Cty's second discovery request. All open
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environnental clains files of garnishees and of other Crum &
Forster affiliates, as well as sone closed files, were maintained
at Envision's offices in Morristown. Their volume would fill
approximately 1,100 archi ves boxes. Mahoney caused a dat abase of
garni shees' files and a database of open asbestos accounts to be
run. These were cross matched and silica clains were excl uded,
| eaving 685 policyholder account files at Morristown that were
potentially responsive to the discovery request. This total is the
count of policyholders, potentially involved, and not clains
agai nst policyhol ders, inasmuch as each claim against a given
pol i cyhol der was a subfile of the policyhol der's account. Having
i sol ated the policyholders potentially involved, garnishees did two
t hi ngs: they notified the policyhol ders, and they comrenced a
manual review of the asbestos claimfiles. The review sought to
identify asbestos manufacturer policyholders, the type of policy
involved in the claim and whether the contam nation and pol |l ution
exclusion was a part of the policy.

The letter to policyholders, dated August 19, 1994, in
significant part reads:

"In order to conply with the Court ruling, it is the

intention of [garnishees] to begin the production of

i nformation regarding clains that have been tendered by

you. If you wish to object to the production of any

information regarding clains you have tendered to

[ garni shees], it wll be necessary for you to file an

application for a Protective Order in the Crcuit Court

for Baltinore County [sic]. |If you intended [sic] to do

so, please notify [a garnishee] as soon as possible. |If

[a garnishee] is notified of an intention on your part to
nmove for a Protection [sic] Oder, it will not produce
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information regarding your claimuntil such tinme as the

Motion for a Protective Oder is resolved or the Court

otherwi se directs. |f [garnishees] do not hear fromyou

by August 27, 1994, they will proceed with the Court

ordered production of information."

The claimtechnicians at Envision manual |y searched the files
respectively assigned to them The process of manually review ng
the 685 account files was nearly conpl eted by Septenber 10, 1994,
when Mahoney nmade an affidavit which was filed the day before the
Sept enber 13 sanctions hearing. The Mahoney affidavit al so advi sed
that there were approximately 47,000 boxes of records in archives
at Wi tehouse Station, New Jersey, the indices to which did not
identify asbestos clains or clains involving policies wth
contam nation and pollution exclusions. Additionally, in storage
in Chicago were 12,000 to 14,000 boxes of files simlar to those
stored at Wi tehouse Station.

On August 22, the day set by the court for answering the
interrogatories and for putting the docunents "in a pile,"
garni shees served the Gty with garnishees' answers to the phase two
interrogatories, and garni shees produced certain docunents at the
OKE&S offices. The three interrogatories that had been directed to
the policies of, and clains against, other insureds were answered
virtually identically by each garnishee. Those answers preserved
all defenses, reiterated the argunent on burdensoneness, stated
that the garnishee was "in the process of noticing al

policyhol ders with respect to the Court ordered production of their

files in order to obtain their acquiescence,” and concl uded that
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t he garnishee "w |l produce the non-privileged portions of these
account files" to the Cty for its review

Gar ni shees' answers to the second set of interrogatories were
not filed with the court, but the notice of their service was
docket ed August 22, per Rule 2-401(d)(2). The answers thensel ves
were not filed until January 30, 1995, after final judgnent had
been entered on the default, when the Cty used them as an exhibit
in support of the City's renewed notion for attorneys' fees.?!®
Non-filing of discovery material probably explains the court's
m sstatenent in its opinion entering default on Novenber 1 that the
garni shees had not answered the second set of interrogatories
("Rather then answer interrogatories ... Garnishees inforned
policyholders ....").

The production by garni shees at OK&&S on August 22 consi sted
of stacks of docunents segregated in accordance with the classes of
docunents referred to in the City's second set of interrogatories,
but did not include the other policyhol der docunents responsive to
interrogatories one, ten and eleven. As to other policyhol ders,
garni shees furnished the Cty with copies of the notice letters.

Al so on August 22 garni shees hand delivered to the City, with copy

0On August 25, 1994, the City again had noved for sanctions.
That notion alleged, inter alia, that garnishees "have failed to
provi de substantive answers to interrogatories ...." Thirty-six
exhibits were attached to that notion, but those exhibits did not
include the garnishees' answers to the Cty's second set of
interrogatories, although answers to the first and third sets were
i ncl uded.
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to Judge Pines, a letter advising that the files of other
policyholders would be made available in Mrristown if the
pol i cyhol ders consented, or if they did not respond by August 27,
or when the court resolved any policyholder's request for a
protective order. Sanples of redacted confidentiality agreenents,
apparently binding on garni shees, or other policyholders, or both,
were enclosed to the Gty and to Judge Pines. @Garni shees expressed
their anticipation that all docunents "marked" by the Cty, i.e.,
"docunments designated by [the Cty] during [its] inspections in
Morristown," would be subject to an appropriate confidentiality
order, which garnishees offered to discuss.

By letter the next day, with a hand delivered copy to Judge
Pi nes, counsel for the Cty said that garni shees "openly defy the
Court and seek to delay production unilaterally.” The Cty took
the position that garnishees had been "ordered to produce the
docunents--period--and [the Gty would] not indul ge [garnishees] at
this point in negotiating protective orders.”

Al so on August 23 garnishees wote to Judge Pines, care of a
person whom we assunme was nonitoring the mail for him Garnishees
took the Iliberty of enclosing a draft of a confidentiality
agr eenent . Garni shees also advised that they were not nmaking
copies for the Gty of docunents selected by the Cty at the
i nspection on August 22 and 23, pending either an interim

confidentiality agreenent or the court's ruling.
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A letter fromgarnishees to the Cty of August 26, with copy
to Judge Pines, confirmed what garni shees had produced on August 22
and 23. There is nore correspondence in the record on appea
between the parties in late August of 1994, concerning the
unresol ved issue of confidentiality, copies of which were sent to
the court.

The default judgnment opinion of Novenmber 1 |eaves no doubt
that the imredi ate, precipitating cause of the default sanction was
t he appearance on the scene of the other policyholders. One of the
first of the garni shees' other policyholders to react to garnishees
notice was Chio Valley Insulation Co. (Chio Valley) which, on
August 26, noved to intervene and for a protective order. Ohio
Vall ey was the defendant in approximtely 7,000 asbestos cases
pending in West Virginia (each of which seem ngly woul d have been
a subfile of the Chio Valley account at the Envision clains
of fice). Counsel for Onhio Valley made affidavit that twenty to
thirty percent of the content of the respective files for these
7,000 clains was correspondence with assigned counsel. nio Valley
was fearful that, absent a protective order, information fromits
i nsurance files would be dissem nated to the asbestos plaintiffs
bar .

Another ramfication of the order to produce docunents
concerning other insureds is illustrated by the notion filed on
August 30 by Arnstrong Wrld Industries, Inc. (Arnstrong).

Armstrong had been one of the nore than fifty defendants sued by
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the Gty in the original action in which Asbestospray had been
] oi ned. Armstrong had settled. Part of the agreenent of
settlement had bound the City to keep the terns of the settlenent
confidential. Anong the insurers that had contracted to supply
various insurances to Arnmstrong were the garnishees. Wi | e
Arnmstrong disclainmed any belief that it was the court's or the Gty's
intent to circunvent the settlenent agreenent, Arnstrong sought a
protective order.

Pittsburgh Corning Corporation and PPG I ndustries al so noved
for protective orders. They asserted that they woul d be prejudiced
in the ongoing defense of asbestos-related litigation if their
def ense anal yses, defense strategies, and settlenent strategies,
either in general or in specific cases, were disclosed to
plaintiffs' counsel

On Septenber 7 the court held a tel ephone conference hearing
with counsel for the parties to the garnishnment and wth an
experi enced asbestos defense litigator. The latter had alerted the
court that he represented thirteen or fourteen other insureds of
t he garni shees who intended to intervene but who had agreed to
wi thhold filings for two weeks. The Gty advised the court that it
was wlling to have entered "a confidentiality order with respect

to those docunents that were properly confidential," but asserted
that the garnishees had sought to extend the concept to every
docunent produced, including the garni shees' own in-house docunents,

w thout regard to confidentiality. The court advised that it had
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been contacted by yet another attorney for an insured, and the
court had promsed that attorney that no definitive action would be
taken that day.

At that hearing, counsel for the Cty nade the follow ng
suggesti on:

"Your Honor, perhaps we can deal with the issue of

the sanctions and notion for default judgnent first,

because if that's granted, then all these other people

who are now involved in this Ilitigation ... their

conpl aints are noot

"THE COURT: | agree, but | cant do that until at

| east the thirteenth [the date for hearing on the Cty's

notion for sanctions].”

At a tel ephone conference and hearing on Septenber 8, the
court signed an order postponing consideration of garni shees' notion
for summary judgnment on the policy exclusion construction issue
until thirty days "after receipt from Garni shees of all discovery
previously requested by Plaintiff and ordered by this court to be
produced.” At that time the court inquired of the garnishees:

"[Dlid | state sonmewhere that the material should be

gathered fromwherever it has to be gathered and put in

sonme pile somewhere where we can see what we are tal king

about ?"

When garni shees agreed with the Gty that the court had directed
assenbly in Baltinore, the court stated:

"Well, | wanted to see what quantity of docunents we are

dealing wth or what kind of docunents we are dealing

with, but | think the discovery shoul d be answered.
"And any failure should be addressed with sone good

reason why it is not available or where it could be seen
or could be available.™
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Fol l owi ng the Septenmber 13 hearing on the sanctions notion
Judge Pines was out of the country from Septenber 15 to Cctober 15.
On COctober 18 garnishees hand delivered to the court a letter
review ng, fromtheir perspective, the outstandi ng di scovery issues
and the nounting vol une of discovery. Garnishees

"respectfully urge[d] this Court (a) to transfer the

pendi ng and future discovery issues in this case to a

Special Master ... or (b) to transfer those issues to

another Circuit Court Judge (anywhere within the state

systemif necessary), together with all prior proceedi ngs

and directives of the Court, to commt the tinme and

anal ysi s necessary to acconplish the deci sion-nmaking that

IS necessary on discovery in this case at this tinme. W

woul d propose the wusual procedure of plaintiff and

def endants sharing the expenses, half and half."

On Novenber 1 the court entered the default judgnent, stating
in part that "[g]arnishees' recalcitrant behavior is typified by
their soliciting the intervention of policyholders in an effort to
forestall production of docunents ...."

Once the court went down the pat h of ordering
assenbl y/ production of the records of other insureds, garnishees
were entitled to a ruling on confidentiality. The court could have
broken the inpasse, wthout agreenent of the parties, by an order
i nposi ng what the court considered to be appropriate restrictions
on use of the information obtained. See Maryland Rule 2-401(b) and
(g). Instead, the court held out the prom se of a confidentiality
determ nation while ordering assenbl y/ production to be acconpli shed

in a short period of time wthout nmaking any interim

confidentiality provision.
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Basically, the order to assenbl e/ produce conflicted with the
prom se appropriately to rule on confidentiality. This |left
garni shees going in two directions at once. Garni shees tinely
produced the docunents that did not inpact other policyhol ders.
They pursued review of other insureds' files. They sought a court
ruling. They alerted other insureds to protect thenselves. But,
whi |l e garnishees waited for the court to break the inpasse, they
did not produce other insureds' infornmation.

If we treat the directive to put the other insureds' docunents
in a pile on a table in Baltinore as an order to produce, it was
defective. The court abused its discretion in entering what we
wi Il consider to be an order to produce docunents to the City,
wi t hout having addressed confidentiality concerns. The effect of
that error was multiplied by the period of unresolved i npasse while
t he judge was out of the country and by the clanor of actual and
potential intervenors who, as they had a procedural right to do,
sought to protect their interests. Garni shees should not be
puni shed for the repercussions of confidentiality's having been |eft
unaddr essed.

\Y

The Novenber 1 opinion also nentioned that "several responses
are still outstanding with respect to the Plaintiff's third request
for production of docunents.™ The City's third request for
production of docunments, and not sinply the notice of service of

t hat discovery material, had been filed July 25, 1994. Garni shees
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served their answers on the Gty, and filed their notice of service
with the clerk, on August 19. Those answers, after preserving
general objections, responded straightforwardly to sonme of the
requests, invited the Gty to ook for thenselves as to the request
for "[alny files maintained on 'asbestos' for the years 1965-1980,"
and objected as to other requests, including the controversial area
of reinsurance of other insureds. The Gty did not file any notion
to conpel, but it attached the garni shees' answers as an exhibit to
the Gty's notion for sanctions filed on August 25.

Absent an order conpelling discovery under Mryland Rule
2-432(b), the court could not utilize garnishees' answers to the
third round of discovery as a basis for sanctions under Maryl and
Rul e 2-433(b) and (c).

VI

For all of the foregoing reasons, the judgnents, enunerated
bel ow, inposing sanctions for discovery violations are vacat ed:

Fi nal judgnment dated January 12, 1995, and docket ed

January 13, 1995, in favor of the Gty agai nst garni shees

in the sumof $10,351,412.44, with interest from January

12, 1995; and

Judgnent dated April 21, 1995, and docketed Apri

26, 1995, against all of the appellants, i.e., garnishees

and their counsel, in favor of the Gty in the sum of

$335, 981. 66.
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We al so vacate the order of default of Novenmber 1, 1994, and
we remand for further proceedings.

We point out, however, that vacating the order of default and
the noney judgnents is not an appellate approval of all that
garni shees did or did not do in responding to requested di scovery.
Qur nmandate does not bar sanctions under Maryland Rule 2-433(b) and
(c) that are proportionate to violations of enforceable orders to
conmpel that antedate our nandate. See Lakewood Eng'g & Mg. Co. v.
Quinn, 91 M. App. 375, 604 A 2d 535, cert. denied, 327 Ml. 524,
610 A.2d 797 (1992). Further, our mandate is not a bar to the
i nposition of sanctions under Maryl and Rul e 1-341 should the court
appropriately conclude that one or nore defenses asserted by
garni shees are w thout substantial justification.

Further, garnishees' notion to strike the City's brief is
deni ed.

JUDGMENTS OF THE CIRCUIT COURT FOR

BALTIMORE CITY VACATED. CASE

REMANDED TO THAT COURT FOR FURTHER

PROCEEDI NGS CONSISTENT W TH TH' S

OPI NI ON. COSTS TO BE PAID BY THE

APPELLEE, MAYOR AND CITY COUNCI L OF

BALTI MORE



Concurring Opinion foll ows next page:

Raker, J. concurring.

| agree that the trial court "abused its discretion in
entering what we will consider to be an order to produce docunents
to the GCty, wthout having addressed confidentiality concerns.™
Maj. slip op. at 53. For this reason, | concur in the judgnment of

the court, but only join in Part IV of the opinion.

Di ssenting Opinion foll ows next page:



Di ssenting Opinion by Bell, J.:

Rat her than the neani ng and application of the Maryl and
di scovery rules, at issue on this appeal are the facts of the case
and the proper interpretation of the opinion filed by the Crcuit
Court for Baltinmore City in conjunction with the default judgnent
it entered against the garnishees, North River |nsurance Conpany
and United States Fire Insurance Conpany. Al t hough recogni zi ng
t hat "determ ning whet her sanctions should be inposed, and if so,
determ ning what sanction is appropriate involves a very broad
discretion that is to be exercised by the trial courts, "which

wi Il be disturbed on appellate reviewonly if there is an abuse of
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di scretion,” North River Insurance Co. Vv. United States Fire

| nsurance Conpany, _ M. , : A2d ,  (1996) [slip

op. at 13], the mmjority proceeds to construe the trial court's
opinion strictly . Indeed, the only matters it considers as being
properly avail able and usable in support of that decision are those
that the opinion specifically nmentions; it refuses to consider even
t hose argunents the Gty nade to the trial court in support of the
default judgnent on the theory that, to do otherwi se would be to
itself exercise the discretion reserved to the trial court. 1d.
| do not so narrowly view the trial court's opinion. |In fact, |
take the trial court at its word, as | believe the |law requires
appel l ate courts to do.

The reason the trial court granted the Cty's notion for
default judgnent is quite clear. It was because the court
construed the garnishees' "failure of discovery [to anmobunt] to a
“stall,'" to be the result of their effort to delay or avoid
provi ding discovery. That is made obvious by the court's
observations, under the "D scussion” section of its opinion, that
t he garni shees had, "to date failed to provide the Cty with sone
18 answers to [the Cty's first set of] interrogatories” and that
"[When this court directed Garnishees to produce wthheld
docunents for in canera review, a substantial nunber of docunents
were not included in the material produced.” Confirmation is found
inits comments concerning the garnishees' response to the Gty's

second and third sets of discovery:
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The City filed a second set of discovery to which
Gar ni shees responded by noving for a protective order.
Gar ni shees' notion was denied, as was their notion for
reconsideration of that denial. Rat her than answer
interrogatories and produce docunments requested,
Gar ni shees infornmed hundreds of their policyhol ders that
docunents were being sought in the instant litigation;
the effect of this was to invite further notions for
protective orders. Additionally, several responses are
still out-standing with respect to the Plaintiff's third
request for production of docunents.

If that were not enough, the court's concludi ng paragraph | eaves

absol utely no doubt:

It is clear that despite repeated efforts by this
court to resolve disputes and facilitate discovery,
Garni shees are nore interested in slow ng the proceedi ngs
than defending their case. Garni shees's recalcitrant
behavior is typified by their soliciting the intervention
of policyholders in an effort to forestall production of
docunents--after Garnishees’ two failed attenpts to
obtain protective orders. Furthernore, Plaintiff's
Motion for Sanctions has been held sub curia for well
over a nonth wthout any further production by
Gar ni shees. (Enphasis added; footnote deleted).?

While purporting to give the trial court the appropriate
deference wth respect to discovery rulings, its narrow
interpretation of the opinion enables the mgjority to achieve a
result it finds nore acceptable. |In so doing, however, it severely

undercuts the trial court's ability definitively and effectively to

! The footnote comented on a thene that the garni shees have
consi stently sounded t hroughout these proceedings-- that the trial
court did not "order" the discovery for the failure of which they
were sanctioned, rather it sinply "directed" or "suggested" that
certain steps be taken or information disclosed. Needless to say,
| agree entirely, and | believe even a cursory reading of the
record will confirm that the court passed discovery "orders,"
which it expected the garnishees to obey.
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adm nister and control di scovery, as the Mryland Rules
cont enpl at e.

The rul es governing discovery in civil cases in the circuit
courts of this State are codified in Title 2, Chapter 400 of the
Maryl and Rul es of Practice and Procedure. They are conprehensive
and they are well-concei ved, having been devel oped and refined over
many years. It is well settled that one of the fundanmental and
princi pal objectives of the discovery rules is to require a party
litigant fully to disclose all of the facts to all adversaries and,
thereby, elimnate, as far as possible, the necessity of any party
to litigation going to trial in a confused or nuddled state of m nd

concerning the facts that gave rise to the litigation. See Berrain

v. Katzen, 331 Md. 693, 697, 629 A 2d 707, 708 (1993); Androutsos

v. Fairfax Hospital, 323 Ml. 634, 638, 594 A 2d 574, 576 (1991);

Public Service Commin v. Patuxent Valley Conservation League, 300

Md. 200, 216, 477 A .2d 759, 767 (1984); Kelch v. ©Mss Transit

Adm nistration, 287 M. 223, 229-30, 411 A 2d 449, 453 (1980);

Klein v. Wiss, 284 Ml. 36, 55, 395 A 2d 126, 137 (1978); Mason v.

Wl fing, 265 M. 234, 236, 288 A 2d 880, 881 (1972); WIllians v.

Moran, 248 Md. 279, 291, 236 A 2d 274, 281-82 (1967),; Pfeiffer v.

State Farm Mut. Auto. Ins. Co., 247 Ml. 56, 60-61, 230 A . 2d 87, 90

(1967); Caton Ridge, Inc. v. Bonnett, 245 Md. 268, 276, 225 A 2d

853, 857 (1967); Mller v. Talbott, 239 Ml. 382, 387-88, 211 A 2d

741, 744-45 (1965); Querriero v. Friendly Finance Corp., 230 M.

217, 222-23, 186 A.2d 881, 884 (1962). It is not surprising,
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therefore, "that they are broad and conprehensive in scope, and

were deliberately designed to be so." Balto. Transit v.

Mezzanotti, 227 Md. 8, 13, 174 A 2d 768, 771 (1961). See Maryl and
Rul e 2-402(a), which provides:

Unl ess otherwse limted by order of the court in
accordance with these rules, the scope of discovery is as

fol |l ows:
(a) Generally. - A party may obtain discovery
regar di ng any matter, not privil eged,

i ncludi ng the exi stence, description, nature,
custody, <condition, and Ilocation of any
docunents or other tangible things and the
identity and location of persons having
know edge of any discoverable matter, if the
matter sought 1is relevant to the subject
matter involved in the action, whether it
relates to the claimor defense of the party
seeking discovery or to the claim or defense
of any other party. It is not ground for
objection that the information sought is
al ready known to or otherw se obtainable by
the party seeking discovery or that the
information will be inadm ssible at the trial
if the information sought appears reasonably
calculated to lead to the discovery of
adm ssi bl e evidence. An interrogatory or
deposition question otherw se proper is not
obj ectionable nerely because the response
i nvol ves an opinion or contention that rel ates
to fact or the application of lawto fact.

Pertinent to this case, subsection (b) makes specifically
di scoverable "any insurance agreenent under which any person
carrying on an insurance business mght be |liable to satisfy part
or all of a judgnent that mght be entered in the action or to
i ndemni fy or reinburse for paynents nmade to satisfy the judgnent."

Mor eover, because "the sound and expeditious adm ni stration of

justice" is served when all parties are aware of and acknow edge
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all "relevant, pertinent, and non-privileged facts, or the
know edge of the whereabouts of such facts" and are able thereby to
prepare their cases properly and efficiently, the discovery rules

are intended to be liberally construed. Mezzanotti, 227 Md. at 13,

174 A 2d at 771. But the existence of conprehensive discovery
rules is essentially neaningless wthout sone enforcenent
mechani sm Therefore, our discovery schene has incorporated a
rul e, 2-433, prescribing sanctions for non-conpliance. Providing,
as rel evant:

(a) For Certain Failures of Discovery. - Upon a notion
filed under Rule 2-432 (a), the court, if it finds a
failure of discovery, may enter such orders in regard to
the failure as are just, including one or nore of the
fol |l ow ng:

(1) An order that the matters sought to
be di scovered, or any other designated facts
shall be taken to be established for the
pur pose of the action in accordance with the
claimof the party obtaining the order;

(2) An order refusing to allow the
failing party to support or oppose designated
clainms or defenses, or prohibiting that party
from introducing designated matters in
evi dence; or

(3) An order striking out pleadings or
parts thereof, or staying further proceeding
until the discovery is provided, or dism ssing
the action or any part thereof, or entering a
j udgnment by def aul t t hat i ncl udes a
determnation as to liability and all relief
sought by the noving party against the failing
party if the court is satisfied that it has
personal jurisdiction over that party. If, in
order to enable the court to enter default
judgnment, it is necessary to take an account
or to determne the anount of danages or to
establish the truth of any avernent by
evi dence or to make an investigation of any
matter, the court may rely on affidavits,
conduct hearings or order references as
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appropriate, and, if requested, shall preserve
to the plaintiff the right of trial by jury.

Instead of any order or in addition
thereto, the court, after opportunity for
hearing, shall require the failing party or
the attorney advising the failure to act or
both of themto pay the reasonabl e expenses,
including attorney's fees, caused by the
failure, wunless the court finds that the
failure was substantially justified or that
ot her circunstances make an award of expenses
unj ust.

(b) For Failure to Conmply with Order
Compel ling Discovery. - If a person fails to
obey an order conpelling discovery, the court,
upon notion of a party and reasonabl e notice
to other parties and all persons affected, may
enter such orders in regard to the failure as
are just, including one or nore of the orders
set forth in section (a) of this Rule. If
justice cannot otherwise be achieved, the
court may enter an order in conpliance with
Rule P4 treating the failure to obey the order
as a contenpt,

this Court has commented, albeit referring to a predecessor rule,
that the prescribed sanctions are al so conprehensive and adequate
to insure that the parties to litigation conply with the discovery
rules. See Kelch, 287 Ml. at 229, 411 A . 2d at 453 ; Klein, 284 M.

at 55, 395 A . 2d at 137; Broadwater v. Arch, 267 M. 329, 335-36,

297 A.2d 671, 674 (1972).

In that regard, the primary focus of the discovery schene--
the critical actor in the resolution of discovery disputes-- is the
trial judge. Mezzanotti, 227 MI. at 13-14, 174 A 2d at 771. It is
the trial judge to whom is entrusted the responsibility of
adm ni stering the discovery rules and in whomis vested a | arge

measure of discretion, to be exercised soundly and reasonably, in
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appl ying sanctions for failure to adhere to those rules. 1d. The
court's exercise of its discretion in that regard will not be
di sturbed on appeal in the absence of a clear showing that it was
abused. This is true even when the court inposes the ultimte
sanction, dismssal of the case or the entry of a default judgment.
Broadwat er, 267 Mi. at 336, 297 A 2d at 674; Mason, 265 Ml. at 236-

37, 288 A .2d at 882; Evans V. Howar d, 256 MdJ. 155, 161, 259 A 2d

528, 531 (1969); Lynch v. R E. Tull & Sons, lnc., 251 M. 260,

261, 247 A 2d 286, 287 (1967); Pappalardo v. Lloyd, 250 Ml. 121,

124, 242 A 2d 145, 147 (1967); Pfeiffer v. State Farm 247 M. 56,

60-61, 230 A 2d 87, 90 (1966); Peck v. Toronto, 246 M. 268, 270,

228 A 2d 252, 254 (1966), cert. denied, 389 U S 868, 88 S. C. 139,

19 L.Ed.2d 142 (1967); Mller, 239 Ml. at 388, 211 A 2d at 745;

Querriero, 230 Md. at 221, 186 A . 2d at 883; Mezzanotti, 227 M. at

20-21, 174 A 2d at 775.

Hi storically, the rule had been that a default judgnent was
properly entered only when the failure of discovery was willful or
contumaci ous. Lynch, 251 Mi. at 261, 247 A . 2d at 254 (citing Peck,

246 Md. at 270, 228 A .2d at 254)); Smth v. Potonmac El ectric, 236

Md. 51, 62, 202 A 2d 604, 610 (1963). That no longer is the case.
It is now well-settled that, consistent with the notion that the
decision to inpose sanctions is within its sound discretion, the
power of trial courts to inpose sanctions is not dependent upon any
requirenent that they find that the defaulting party acted

willfully or contumaciously. Lynch, 251 Ml. at 261, 247 A 2d at
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287; Bill man v. State of WNaryland Deposit |Insurance Fund

Corporation, et al., 86 M. App. 1, 12, 585 A 2d 238, 243-44

(1991); State Farm Mitual Autonobile Insurance Conpany V.

Schl ossberg, 82 M. App. 45, 61, 570 A . 2d 328, 336 (1990) cert.

deni ed, 304 Md. 296, 498 A 2d 1183 (1985); Berkson v. Berrynman, 63

Mi. App. 134, 142, 492 A 2d 338, 342-43 (1985); Rubin v. Gray, 35

Md. App. 399, 400 370 A 2d 600, 601 (1977). A trial court that
i nposes the ultimate sanction does not necessarily abuse its
di scretion even though other, | ess severe or burdensone
alternatives may have been avail abl e. As the Court O Specia

Appeal s observed in Rubin, supra, "[t]he authority to inpose this

‘gravest of sanctions' . . . is not |limted to wlful or
contenptuous failures to answer [interrogatories], but may be
i nposed for a deliberate attenpt to hinder or prevent effective
presentation of defenses or counterclains, or for stalling in
revealing one's own weak claimor defense.” 35 MI. App. at 400,
370 A 2d at 601.

Judicial discretion was defined in Saltzgaver v. Saltzgaver,

182 Md. 624, 635, 35 A 2d 810, 815 (1944) (quoting Bowers' Judici al

Discretion of Trial Courts par. 10) as "that power of decision

exercised to the necessary end of awarding justice and based upon
reason and law, but for which decision there is no special
governing statute or rule.™ Further commenting on its nature, the

Court stated
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"it is obvious that if a special statute
prescribed a decision, there is, in al
instances comng wthin its purview, a
restraint upon the judge which precludes the
exercise of a discretion by him for the very
word “discretion' inplies the absence of
restraint. This statenent is only apparently
at variance with the oft-quoted statenent of
Lord Mansfield that: "D scretion, when applied
by a court of justice, neans sound discretion
guided by law. ""

o

Maryl and Rul e 2-433 does "govern" the situation in which the
trial court decides to sanction a party for failing to disclose
di scoverabl e informati on; however, it does not, nor does it purport
to, do nore than to provide the court with various options that are
available to it. Indeed, when faced with the various alternative
sanctions prescribed and the task of selecting the "appropriate"
one, a trial court clearly is required to consider every aspect of
the case before choosing a renedy. |In other words, consideration
of the facts and circunstances unique to the case under review,
along with the various avail able options, do not preordain a single
required, or even permssible, result; there is no hard and fast
rule. Di scretion thus signifies choice and choice is the very
antithesis of a hard and fast rule.

Necessarily, when there is no hard and fast rule governing the
situation, in arriving at a decision, the trial judge nust exercise
his or her judicial discretion. The deci sion he or she nakes, in
turn, is reviewed for the soundness and reasonabl eness with which

the discretion was exercised. In making that evaluation, the
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reviewi ng court nust defer to the trial court. The necessity for
doing so is inherent in the very nature of judicial discretion
The exercise of judicial discretion ordinarily involves making a
series of judgnent calls, not sinply the ultimte one, but also
t hose on which the ultimate one depends. Wiere it is alleged that
there has been a failure of discovery, in exercising its discretion
and as a predicate to determning the propriety of inposing a
sanction and, if so, which one, the trial court nust find facts.
Until it has determ ned what the significance of the offending
party's actions is and their inpact under the circunstances, the
court is not in a position to nmake any decision concerning
sanctions. Because it will not have defined, and, so, wll not
have explored the available choices, the court sinply could not
exerci se any discretion.

We have long recognized in this State, consistent with the

wei ght of authority throughout this country, see, e.qg., Fletcher v.
Fletcher, 526 N W2d 889, 897 n.11 (Mch. 1994); N xon V.

Bl ackwel |, 626 A 2d 1366, 1378 (Del. 1993); People v. Cox, 809 P.2d

351, 364 (Cal. 3d 1991); Speed v. Delibero, 575 A 2d 1021, 1024

(Conn. 1990); Dixon v. US., 565 A 2d 72 (D.C. 1989), that the

trial court is in the best position to make findings of fact.
Therefore, this Court has consistently held that the findings of
fact made by trial courts are entitled to great deference. E.qg.

Riddick v. State, 319 M. 180, 183, 571 A 2d 1239, 1240 (1990);

McAvoy v. State, 314 M. 509, 514-15, 551 A 2d 875, 877 (1989); Ln
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Re Anthony F, 293 Md. 146, 152, 442 A 2d 975, 979 1982); Parker V.

State, 6 Md. App. 1, 10-11, 502 A 2d 510, 515, cert. denied, 306
Md. 70, 507 A 2d 184 (1986). Not only will the trial court have
seen and heard the testinony, where appropriate, or the argunents
or explanations of counsel, as in this case, i nport ant
considerations in fact-finding, certainly, see Maryland Rule 8-
131(c)? but it will have lived with the case for a period of tineg,
in the process getting to know the issues, counsel, and, sonetines,
the parties, up close and personal. Except that its focus is on
whether the trial court in that case abused its discretion when it
denied a nmotion for mstrial, what | said, in dissent, in Mdical

Mutual Liab. Ins. Soc'y v. Evans, 330 Md. 1, 34-35, 622 A 2d 103,

119 (1993) (Bell, J., dissenting), is nost pertinent:

Additionally, a judge's presence at the trial, conducting
it, with his or her "finger on the pulse" of the
si tuation, Brooks [v. Daly], 242 M. [185], 197, 218
A 2d [184], 191 [(1965)], renders himor her the |ogical
and, indeed, the best person to evaluate the existence of
prejudice. [State v.] Hawkins, 326 Md. [270], 278, 604
A.2d [489], 493 [(1992)]. Having lived with the case,
the trial judge views the situation in three dinmension,
up close and personal, not from a cold record; thus,

2 Maryl and Rul e 8-131(c) provides:

(c) Action Tried Wthout a Jury. - Wen an
action has been tried wthout a jury, the
appellate court will review the case on both
the law and the evidence. It wll not set
aside the judgnent of the trial court on the
evi dence unless clearly erroneous, and wll
give due regard to the opportunity of the
trial court to judge the credibility of the
W t nesses.
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having cl osely observed the entire trial, he or she is
abl e to appreciate "nuances, inflections and inpressions
never to be gained froma cold record,” Buck v. Cams
Broadl oom Rugs, Inc., 328 M. 51, 59, 612 A 2d 1294, 1298
(1992), not to nention being able to assess, firsthand,
t he deneanor of the witnesses as well as the reaction of
the jurors and counsel to those witnesses and to the
evidence as it is adduced.

| recognize that in a discovery situation, it may be the
court's assessnent or perception of the circunstances, rather than,
in a strict sense, its fact-finding that is critical
Nevertheless, as in a trial, with respect to fact finding, in the
di scovery situation where the court nmay not be required to nake
explicit findings of fact, the court's assessnment or perception of
the circunstances surrounding an alleged discovery violation is
intimately intertwwned with the court's exercise of discretion
Consequently, the sanme deference accorded the trial court's fact-
findings in a trial nust be given the trial court's assessnent of
t he circunstance surrounding a discovery situation. O course
when the court makes findings of fact, inplicitly or explicitly,
concerning discovery, the situations are identi cal

Moreover, as is the case with respect to the conduct of a

trial, including adm ssion of evidence, Crawford v. State, 285 M.

431, 451, 404 A 2d 244, 254 (1979), the conduct of discovery
proceedi ngs, including holding hearings on notions to conpel
di scovery or to sanction discovery violations, is directed to the
consi derabl e discretion of the trial court. |In that regard, and

clearly relevant to whether there has been an abuse of discretion
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is a proposition that is of some considerable significance in our

jurisprudence, State v. Babb, 258 Md. 547, 550, 267 A 2d 190, 192

(1970), that judges are presuned to be "nmen [and wonen] of
di scernnent, |earned and experienced in the |aw and capable of
evaluating the materiality of evidence." Id. They are presuned,
furthernore, to know the law and lawfully and correctly to apply

it. Smth v. State, 306 Md. 1, 7-8, 506 A 2d 1165, 1168 (1986)

(citing Hebb v. State, 31 Ml. App. 493, 499, 356 A 2d 583, 587

(1976)) .

In this case, we are not |left to speculate with regard to how
the trial court assessed or perceived the circunstances surroundi ng
the various failures of discovery that the Cty alleged. The
record is quite clear in that regard-- the court believed and,
therefore, found that the garni shees were engaged in a stall, that
they were intent upon avoiding, or, if that were not possible, in
delaying as long as possible the disclosure of requested
information. That is the sumand substance of the court's opinion.
I ndeed, in that opinion, there is a statenent that says al nost
precisely that. As we have seen, the court wote: "It is clear
that despite repeated efforts to resolve disputes and facilitate
di scovery, Garnishees are nore interested in slowng the
proceedi ngs than defending their case." Mreover, the court cited

Rubin v. Gray, supra, for the proposition that a default judgnment

is an appropriate sanction for stalling discovery. At the sanme

time, the court did not purport to enunerate exhaustively the bases
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for that conclusion; it sinply sought to provide exanples. Thus,
the court spoke of conduct that "typified" the "recalcitrant
behavior". There sinply is nothing in the trial court's opinion to
suggest, or that could be read as indicating, that only that
conduct of the garnishees to which the opinion explicitly referred,
constituted the sole basis for its decision. What cones through
clearly and forcefully when the opinion is read objectively, even
if not deferentially, is that the court found the garnishees to be
engaging in dilatory conduct for the purpose of "stalling"
di scovery.

Significantly, the court's opinion does not rely on any
particular failure of discovery as being dispositive of the Gty's
entitlement to a default judgnent. That no particular failure of
di scovery was relied upon is confirnmed by the record. The
transcri pt of each of the proceedings at which the issue of the
garni shees' failure or delay of discovery was raised, the Cty
detailed, and urged the court to consider, as a basis for granting
the requested relief, each and every instance in which such a
failure or delay had occurred. The City relied on instances when
the discovery was supplied late; arguing that it was not enough
t hat di scovery had eventually been made |late, its timng, the Cty
argued, was also inportant. Timng was also inportant to the
court, as is evident fromthe manner in which it viewed the "61

m ssing pages.” Although it is clear that they were eventually
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supplied,® when they were supplied was critical to the court's
anal ysis; their not having been supplied when ordered was further

evidence to the court of the garnishees' dil atoriness.

3 The mpjority states that its tracing of the 61 m ssing
docunents revealed that sone of them including the MHugh
menor andum of Novenber 7, 1983, upon which the City placed heavy
reliance as critically affecting the garni shees' defenses, had been
timely submtted--that it "was in the box of clainmed privileged
docunents delivered ... in July 1994 and was erroneously consi dered
to be a "mssing' docunent, leading to the delivery of a second
copy by OK&&S' s paral egal in Septenber 1994, with the result that
the Gty introduced both copies into evidence in January 1995."
M. : A2d _ , _ (1996)[slip op.at 28-29]. M review
of the parts of the record on which the majority relies leads ne to
conclude that the only thing clear about those parts of the record
is that they are at best anbiguous. The trial judge, on the other
hand, clearly and unanbi guously stated that he found those pages
mssing. | believe that we nust infer fromhis statenent that he
revi ewed the docunents submtted to him Furthernore, that the
docunents were mssing was confirnmed by a law clerk, who, it seens
| ogically al so woul d have checked. Under these circunstances, it
sinply is not appropriate to disbelieve the trial judge, on the
basis of an anbi guous record. Moreover, to do so is to fail to
give the trial judge the deference to which he is entitled.

Nor am | persuaded by the majority's observation that the
trial court "made no finding that the description [of those pages
of which the McHugh nenorandum was a part] in the privilege |og,
considered in and of itself, was intended to deceive,”" id., or its
expl anation as to why the description was not msleading. First,
the trial court was not required to make such an explicit finding;
it is enough if it makes an inplicit one. Fromthe totality of the
circunstances, it is clear that to make an inplicit finding that
t he description was msleading is precisely what the court did. The
court need not, and, indeed, apparently did not, accept that the
m sl abeling was inadvertent. It was free to, and | submt, did,
accept the Gty's conceal nent argunent. Second, fromthe fact that
the description was not entirely accurate and, in fact, wth
respect to the MHugh nmenorandum was totally inaccurate, it is
neither surprising nor illogical that one would argue, or that the
court woul d accept, that the purpose of so | abeling the docunents
was to deceive.

Finally, the mjority rejects the trial court's conclusion
that the 61 m ssing pages were relevant. In so doing, it once
again fails to defer to the discretion of the trial court,
substituting its judgnent instead.
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There is anple support in the record for the court's findings
and conclusions. As previously indicated, the court had |ived with
this case, was intimately acquainted with the discovery issues,
with which it had frequently and pai nstakingly dealt, and had nore
t han a passing acquai ntance with counsel, who had thensel ves been
active participants in the process since the garni shnment action had
been instituted, sone even longer. Consequently the court had its
finger on the pulse of the case, being able to see and hear counsel
as they argued their respective positions; it was in the best
position of anyone to assess the progress of discovery and the
sincerity with which it was bei ng conduct ed. It is obvious, given
the judgnent it rendered, the opinion it filed, and the coments it
made at the various hearings, especially those after July 1994,
that the court did not believe that the garni shees were sincerely
engaged in discovery. And | do not believe that there is any basis
on which this Court can conclude that the trial court abused its
di scretion in that regard.

The majority asserts that ""[a] right for the wong reason'
rational e does not apply to the inposition of discovery sanctions
as presented in the instant nmatter, because that rationale would
have the appellate court exercising its discretion in the first

i nstance. " North R ver | nsurance Co., Ml. at , A 2d at

L, [slip op. at 13]. | agree, generally, that an appellate
court is not required to search the record for reasons to uphold

the trial court's decision; however, | also believe that we shoul d
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fairly and accurately evaluate the trial court's exercise of
di scretion. We cannot do that if we fail to read the court's
opi nion accurately. Wen the |anguage and the context of the
opi nion do not indicate that it should be so construed, we should
not view the court's opinion as setting forth every reason on which
it relied for its determnation that the garnishees' actions
evidenced an intent to frustrate the discovery process. It is a
wel |l -settled principle of law that "trial judges are not obliged to
spell out in words every thought and step of logic." Beales v.

State, 329 Md. 263, 273, 619 A 2d 105, 110 (1993); See also Jackson

v. State, 340 Md. 705, 717, 668 A . 2d 8, 14 (1995); Wiittlesey v.

State, 340 M. 30, 48, 665 A 2d 223, 230 (1995); Coviello v.

Coviello, 91 M. App. 638, 659, 605 A 2d 661, 671 (1992);
Conpol attaro v. Conpolattaro, 66 Ml. App. 68, 77, 502 A 2d 1068,

1073 (1986); Kirsner v. Edelmann, 65 M. App. 185, 196 n.9, 499

A.2d 1313, 1319 n.9 (1985) ("[A] judge is presuned to know the | aw,
and thus is not required to set out in intimte detail each and

every step of his or her thought process."); Zorich v. Zorich, 63

Md. App. 710, 717, 493 A 2d 1096, 1099 (1985) ("Because tria
judges are presuned to know the law, (citation omtted), not every
step in their thought process needs to be explicitly spelled

out."); Bangs v. Bangs, 59 Mi. App. 350, 370, 475 A 2d 1214, 1224

(1984) ("A chancellor is not required to articulate every step in

hi s thought processes.").
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Wth this caveat regarding the exercise of judicial discretion

in mnd, our review of the bases for the trial court's discovery
deci si ons should enconpass not only those reasons the court set
forth in its opinion, but also all of the other reasons that may
appear in the record, which, given the circunstances, nay have
contributed to the court's determnation on that issue; support for
the court's decision should not be sought only from the four
corners of the court's opinion where, as here, the court did not
purport to so limt the reasons for its decision.* Thus, the
incidents which the City alleged evidenced garnishees' intent to
stall discovery, including those relating to the scheduling of the

depositions of sone of the garnishees' enployees or wtnesses,?®

4 As the majority sees it, matters not nentioned in the trial
court's opinion were not matters on which the trial court relied in
deciding to sanction the garnishees. | have previously expressed
my disagreenent with that approach; it is nmuch too narrow a readi ng
of the court's opinion. Mre to the point, however, it is a total
di sregard of the plain words of that opinion. It could not be
clearer that the court was concerned wth the garnishees
di I at ori ness. An effective neans of delaying disclosure of
di scoverable information is to delay al ready schedul ed depositions.
The City asked the court, in argunent, so to interpret the
garni shees' actions in that regard. Gving appropriate deference
to the court's decision and, since judges are presuned to know and
correctly apply the law, we nust assune that the court accepted its
ar gunent .

> Even though they are not expressly set forth in the trial
court's discovery opinion as one of the bases for its inposition of
sanctions against the garnishees, the specific assertions,
regardi ng the garnishees' deposition m sconduct which call into
question whether the garnishees conplied with discovery in good
faith are set forth in the Cty's Mtion for Sanctions, filed
August 27, 1994. Specifically, M. Bow ey, an Environnental C ains
Supervisor, was initially schedul ed for deposition on a specified
(continued. . .)



-22-
shoul d have been considered. The record of the discovery
proceedings reflects that the court addressed the discovery issues
as they arose. The Gty not only apprised the court of the
problens, but it offered them as bases for sanctioning the
gar ni shees. The court was also aware of each tine that the

garni shees failed to furnish discovery after they had been ordered

to do so. In addition, it certainly knew the reasons the
gar ni shees gave for those defaults. It was not required to accept
t he garni shees' explanations. |In fact, the court could have, as it

no doubt did, consider the frequency of the failures, along with
the simlarity of the explanations given to justify them in

deci ding what credibility to give them

5(...continued)
dat e. Shortly before that date, the deposition was cancel |l ed by
the garnishees because of his alleged unavailability. At his
reschedul ed deposition, however, Bow ey stated that he had been
avai l abl e on the preceding date. Corporate designee Roger Quigley,
simlarly was schedul ed for deposition, but, just prior to the date
agreed upon, it was cancelled because he was very busy. In
actuality, as Quigley later testified, he had retired in 1993, and
other than testifying once a nonth for Crum & Foster, had done no
ot her work since that tine.

Even though these incidents were not explicitly mentioned in
the court's opinion they no doubt were considerations which played
a part in the court's decision to inpose sanctions against the
garni shees. As we have seen, the court was not required to set
forth, exhaustively every incident contributing to its decision.
Therefore, in this case, this Court nmust consider not only those
reasons set forth in the court's opinion, but also those facts, as
can be discerned fromthe record, upon which the court is presuned
to have properly relied.
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In conclusion, there is much in the majority opinion that I

find troubling.® The biggest problemwth it is its approach

61n addition to everything else, the najority substitutes its
judgnent for that of the trial judge, while purporting and
protesting that it is not. | have already nentioned one instance
in which this has occurred. See note 3. Two other exanples further
elucidate this point. One of the reasons the majority concl udes
that the trial court abused its discretion in ordering the phase
two di scovery was because:

[ T] he requested di scovery would be only contingently and
margi nal ly rel evant under the Maryl and | aw concerni ng the
interpretation of witten contracts. ... Thus, although
the trial court had discretion to allow discovery to
proceed before deciding whether the policy | anguage was
anbi guous, proceeding in that fashion was inefficient.
If the court decided that the exclusion was facially
ambi guous, and if garnishees sought to prove |ack of
anmbiguity factually, the scope of the GCty's discovery
woul d have been imted to matters relevant to the facts
relied upon by the garni shees.

North River Ins. Co., = M. at __ ,  A2dat ___ [slip op. at
37] . Wil e recognizing the court's discretion to proceed as it
did, the majority nevertheless finds that proceeding in that manner
contributed to the court's abuse of discretion. 1In so doing, it

| oses sight of a point that is both well settled and el enentary:
"The discovery contenplated by our rules is designed to permt
inquiry into the facts underlying an opponent's case as well as to
bol ster one's own") Barnes v. Lednum 197 Md. 398, 79 A 2d 520, 524
(1951). Moreover, | amnot at all sure that the court did not
resolve the anbiguity issue in the Gty's favor. Certainly, as the
City argues, persuasively to nme, this Court seens itself to have
resolved the issue inits favor also. See Sullins v. Allstate Ins.
Co., 340 Md. 503, 667 A 2d 617 (1995).

Anot her reason offered by the majority for concluding that the
trial court abused its discretion in connection with the phase two
di scovery was the majority's belief that the court "seens to have
given alnost no weight" to affidavits describing the magnitude of
the search, which the majority determned to be reasonable on their
faces. North River Ins. Co., = M. at _ ,  A2dat ___ [slip
op. at 37]. What weight a trial judge gives to evidence is
qui ntessentially within the province of the trial court, not the
appellate court. Brown v. State, 339 Md. 385, 391, 663 A 2d 583,

(continued. . .)
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The nmgjority does not take the trial court at its word.
Not wi t hstanding the court's view ng the case as one deserving of
the inposition of a sanction due to intentional and deliberate
del ay, rather than a conplete failure of discovery, the majority
inclines toward the latter view. In addition, instead of | ooking
at the totality of the circunstances, as the trial court did, the
majority focuses solely on those actions nentioned in the court's
opinion and treats each as a separate issue. Rather than according
the trial court even a nodicum of the deference it deserves, the
majority, in effect, does just the opposite. By reading the
court's opinion as narrowy as possible, it puts the worst possible
face on it. Odinarily, because of the presunption of know edge,
trial courts are given the benefit of any doubt-- only when the
record denonstrates that it is not deserved wll appellate courts
do ot herw se. To read an opinion, which on its face does not even
inply that it is, not to nmention purport to be, an exhaustive |ist
of each fact contributing to its decision and on which it relied,
refusing to draw reasonabl e and | ogi cal inferences, is to give the

benefit of the doubt to a party, rather than to the judge. That is

5C...continued)

589 (1995); Chanbers v. State, 337 Ml. 44, 47, 650 A 2d 727, 728
(1994). "It is not the function or duty of the appellate court to
undertake a review of the record that would anmobunt to, in essence,
a retrial of the case." State v. Albrecht, 336 Ml 475, 479, 649
A.2d 336, 337 (1994). This is just one nore exanple of the
majority failing to pay proper deference to the trial court's
special and superior position from which to assess and decide
di scovery matters.
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particularly the case when, as here, the rule pursuant to which the
court acted does not require it so neticulously to explain its
rationale,’ and, as we have seen, there are many appellate cases
explicitly stating that the court need not specify every step in
its reasoni ng process.

Al though the critical feature of this case is not that the
garni shees failed conpletely to conply with discovery orders, the
court determ ned nevertheless that there was a conplete failure of
di scovery with respect to "sone 18 answers to interrogatories"”
propounded i n phase one di scovery as well as several responses to
t he phase three request for production of docunments. Neither the
garni shees nor the majority has adequately refuted that
determ nation. That failure of discovery is, as the Cty points
out, by itself sufficient to sustain the trial court's judgnent.

Lynch, 251 Md. at 261, 247 A 2d at 287; Mezzanotti, 227 M. at 21,

174 A 2d at 775.
Since | do not believe that the trial court abused its
decision in entering default judgnment in favor of the CGty, | would

affirm the judgnent of the Crcuit Court for Baltinore Cty.

" Neither Maryland Rule 2-432 nor Maryland Rule 2-433 even
addresses the manner or formthat the court's ruling nust take.
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