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| would affirmthe judgnent of the Court of Special Appeals in
this case. The mpjority, in an apparent attenpt to avoid a harsh
result for the petitioner in this case, has arrived at its decision
by judicially anmending 88 8-101 through 8-104 of the Estates and
Trusts Article which set forth the tinme Ilimtations for
presentation of various clains against the estate of a decedent.

I

I n Burket v. Aldridge, 241 M. 243, 216 A 2d 910 (1966), we
hel d that an anendnent substituting the personal representative of
a decedent in a tort action, mstakenly instituted against the
decedent after his death, did not relate back to the tinme of the
filing of the original action so as to prevent the applicable
statute of Ilimtations from barring the action. We granted
certiorari in this case to reexam ne our decision in Burket in
light of certain changes in the pertinent Maryl and stat utes.

I n Burket, supra, this Court provided the history of the right

to maintain an action for personal injury where the tortfeasor has

di ed:
"Until 1929, actions for per sonal
injuries abated on the death of the tort-
f easor. In 1929, the legislature provided

that, where the tort-feasor died before suit,
an action could be Dbrought against his
personal representatives within six nonths of
the tort-feasor's death.['] In 1949, the six
nmonths period of limtation on actions agai nst
the personal representative was changed to
begin on the representative's qualification

1 Ch. 570 of the Acts of 1929, codified as Ml. Code (1924,
1929 Cum Supp.), Art. 93, § 106.
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i nstead of on the death of the tort-feasor.[?]

In 1953, in nmaking certain anendnments not here

applicable, the legislature stated in the

preanble to the anmendatory act that the 1949

| aw had amended the Section in order to extend

the tine in which certain suits may be brought

agai nst an executor or admnistrator where

there is a delay in the appointnent or

qualification of t he execut or or

adm ni strator. "3
Burket, 241 Md. at 427, 216 A.2d at 912.4

In Burket, the facts were practically identical to those in
this case. The issue presented to this Court was whet her Burket's
suit was tinme-barred by the three-year limtation applicable to
nost tort actions inposed by Maryl and Code (1957, 1964 Repl. Vol.),
Article 57, 8 1, or whether it was tinely under Mi. Code (1957
1964 Repl. Vol.), Article 93, 8§ 112, which provided that a suit
agai nst an executor nust be comenced within six nonths of his
qualification.
Judge Qppenhei ner, speaking for this Court, explained that the

Court affirmed the trial court's judgnment because both the six-

month limtation on suits against an executor and the origina

three-year limtation on the cause of action applied —nothing in

2 Ch. 468 of the Acts of 1949, anending Mi. Code (1939, 1947
Cum Supp.), Art. 93, § 109. This anended section was not
published until it appeared as Md. Code (1951), Art. 93, § 111

3 Ch. 689 of the Acts of 1953, codified as Mil. Code (1951,
1957 Cum Supp.), Art. 93, § 111

4 At the tine Burket was decided, the law governing this type
of suit was codified as Ml. Code (1957, 1964 Repl. Vol., 1965 Cum
Supp.), Art. 93, § 112.
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the former tolled the running of the latter. Burket, 241 Md. at
427, 216 A.2d at 911. The opinion concludes with the hol ding of
this Court:

"Under the Maryland | aw, whether suit is
brought against the tort-feasor during his
life-tine, or agai nst hi s per sonal
representative after his death, it nust be
filed both within three years fromthe date of
the injuries and within six nonths from the
qgualification of the personal representative.

“In this case, the action filed by Burket
against Smth, a few days before the
expiration of the three year period fromthe
date of the injuries, had no legal effect.
Smth was dead, and an action brought agai nst
a dead man is a nullity. Hunt v. Tague, 205
Md. 369, 378-79, 109 A . 2d 80 (1954); Chandl er
v. Dunlop, 311 Mass. 1, 39 N E. 2d 969 (1942).
Smth's Adm ni strator was appointed after the
three year period had run, and, while the
Adm ni strator was thereafter substituted as a

party defendant, |less than two nonths after
hi s appoi nt ment t he substitution was
subsequent to the expiration of the three year
peri od.

* * %

"As Judge [Robert E. dapp, Jr., the
trial judge] held in his opinion, where an
action, as here, is brought against a dead
man, the substitution of his personal
representative after the expiration of the
period of the Statute of Limtations does not
relate back to the tinme of the filing of the
original suit so as to prevent Statute from
being a bar to the litigation. Chandle[r] v.
Dunl op, supra, cited by the Judge, is on all
fours with this holding."

Burket, 241 Md. at 430-31, 216 A 2d at 913-14. Under our reasoning
in Burket, Ms. Greentree's original suit, brought against a dead
man, was a nullity, and, therefore, there was nothing to which the

amendnent substituting the estate, as a party defendant, could



rel ate back
|1
Md. Code (1957, 1964 Repl. Vol.), Article 93, § 112, as

construed in Burket, has since been anended in certain particul ars,
and on the dates material to the issues presented in the case sub
judice, was codified as 88 8-101, 8-103 and 8-104 of the Estates
and Trusts Article. A nost significant change appears in what is
now § 8-104(e)® which provides:

"Wiere insurance exists. - (1) If the decedent

was covered by a liability insurance policy

which at the time the action is instituted

provi des i nsurance cover age for t he

occurrence, then, notw thstanding the other

provi sions of this section, an action agai nst

the estate my be instituted after the

expiration of the time designated in this
section, but wwthin the period of limtations

> O her changes, not relevant in this matter, have al so been
made. In 1969, Ch. 3 of the Acts of 1969 recodified and
reorgani zed 8 112 based on the recomendati ons of the Governor's
Comm ssion to Review and Revise the Testanentary Law of Maryl and
(the Henderson Comm ssion). See infra note 9. The |aw was not
amended i n substance, but was thereafter codified as Article 93, 88
8-101, 8-103, and 8-104. Then in 1974, Ch. 11 of the Acts of 1974
enacted the Estates and Trusts Article including 88 8-101, 8-103,
and 8-104 of old Article 93 which were simlarly designated in the
new Article. Mre changes have been nade after the enactnent of
the Estates and Trusts Article. See Ch. 464 of the Acts of 1977
(mnor change in 8 8-104(e)); Ch. 418 of the Acts of 1981
(rewiting 8 8-104(e)); Ch. 496 of the Acts of 1989 (anending the
limtations period in 88 8-102(b) and 8-103(a) and rewiting 8 8-
104(c) with acconpanying anendment to 8§ 8-101(a)); Ch. 671 of the
Acts of 1989 (reorganizing and rewiting 8§ 8-104(e)); Ch. 55 of the
Acts of 1991 (substituting the Maryl and Autonobil e | nsurance Fund
for the Unsatisfied O aimand Judgnent Fund of the State in § 8-
104(e)); and Ch. 226 of the Acts of 1992 (changing the Iimtations
period in 88 8-102(b) and 8-103(a)(1l) from nine nonths to siXx
nmont hs) .
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general ly applicable to such actions.

(2) The existence of insurance coverage is
not admssible at the trial of the case and if
a verdict is rendered against the estate:

(i) The judgnent is not limted to the anount
of insurance coverage for the occurrence; and

(i1) The arnmount of the judgnent that is
recoverable fromthe estate is limted to the
anount of the decedent's liability insurance

policy."

These provisions created an exception, where insurance coverage
exists, fromthe usual requirenent that suits to enforce a claim
agai nst a decedent nust be filed wwthin the time [imt for filing
claims with the personal representative or the register. These
provisions were first enacted by Ch. 642 of the Acts of 1966. This
| egi sl ati on was approved, and took effect, after Burket was deci ded
by this Court.

The majority opines "that 8§ 8-104(e) of the Estates and Trusts
Article is controlling in this case[,]" but it then proceeds to
essentially ignore the plain |anguage of that subsection that
requires that suits brought under 8§ 8-104(e) be brought "within the
period of limtations generally applicable to such actions[.]" The
majority reasons that the provisions of 8§ 8-104(e) nake the insurer
the only real party in interest, and since Fertitta's insurer had
notice of the claim by way of settlenent negotiations wth
Greentree, even the general three-year statute of limtations is
i napplicable in this case. W have said on nunmerous occasions that
we should not judicially create a new exception to a statute of

[imtations, in the nanme of determ ning |egislative intent, where
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the Legislature has not provided such an exception. See, e.g.
Garay v. Overholtzer, 332 Md. 339, 359, 631 A 2d 429, 439 (1993)
and cases cited therein. Here, the majority's opinion wll have
the effect of creating an exception to a statute of limtations, if
a defendant was aware, at any tine during the [imtations period,
of a potential claimagainst him
11
Even if M. Geentree's suit was able to escape the
limtations bar, it is still procedurally barred. Section 8-101(a)
of the Estates and Trusts Article provides:
"Except as provided in § 8-104,[°] a proceeding
to enforce a claim against an estate of a
decedent nmay not be revived or commenced
before the appointnent of a personal
representative."’
Therefore, wunless, and wuntil, a personal representative 1is

appoi nted and qualified, there is no party in existence capabl e of

bei ng sued.® See Cornett v. Sandbl ower, 235 Mi. 339, 343, 201 A 2d

6 The 8§ 8-104 exception, added by Chapter 496 of the Acts of
1989, refers to the 8 8-104(c) provision for filing a claimwth
the register prior to appointnment of the personal representative
whi ch was enacted by the sanme |l egislation. This exception is not
applicable in this case because the petitioner did not attenpt to
file her claimin such a manner.

" This prohibition was derived fromthe Uniform Probate Code.
See Second Report of the Governor's Comm ssion to Review and Revi se
the Testanentary Law of Maryland at 121 (1968), Comment to proposed
§ 8-101.

8 The existence of a party capable of being sued was w thin
the control of the petitioner. A "WII of No Estate" was filed for
M. Fertitta with the Register of WIlls for Anne Arundel County on
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678, 680 (1964) (citing Behnke v. Geib, 169 F. Supp. 647 (D. M.
1959)); Harlow v. Schrott, 16 Md. App. 31, 39, 294 A 2d 349, 354,
aff'd sub nom Bl ocher v. Harlow, 268 Mi. 571, 303 A 2d 395 (1972).

In constructing & 8-101, the Henderson Conm ssion® sinply
codified then existing case |aw. Cases precedi ng the enactnent of
this section include, chronologically, Hunt v. Tague, supra
(plaintiff could not amend conplaint to substitute tortfeasor's
personal representative as defendant in tortfeasor's place);
Chandl ee v. Shockley, 219 M. 493, 150 A 2d 438 (1959) (personal
representative does not take the place of the decedent but is nade
anenable, in his representative capacity, to service of process as
an original party); Behnke v. CGeib, supra (plaintiff cannot, by use
of fictitious nane in conplaint, make personal representative, not
in existence in that capacity at tinme of conplaint, anenable to
suit); Cornett v. Sandbl ower , supra (the appointnent and
qualification of the admnistrator brings into existence party

capabl e of being sued); Burket, supra (substitution of persona

March 15, 1991, and was a matter of public record. The petitioner
was entitled to seek letters of admnistration under M. Code
(1974, 1991 Repl. Vol.), 8 5-104 of the Estates and Trusts Article.
She ultimately did so, but four nonths after the statute of
limtations had expired.

% The Henderson Conmi ssion conducted a four-year study of the
probate and testanentary |laws of Maryland and proposed
conpr ehensi ve changes which were enacted by Ch. 3 of the Acts of
1969. See Shale D. Stiller & Roger D. Redden, Statutory Reformin
the Admnistration of Estates of Maryland Decedents, Mnors and
| nconpetents, 29 Md. L.R 85 (1969).
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adm nistrator after expiration of l|imtations period does not
relate back to original filing to prevent limtations bar);° Mul
v. Pace, 261 F. Supp. 616 (D. M. 1966) (applying Burket); and
Commell v. Ripley, 11 Ml. App. 173, 273 A 2d 218 (1971) (applying
Bur ket) .

Furthernmore, since 1929,!! whether the linmtations period ran
fromthe date of the decedent's death or the date of the persona
representative's qualification, suit was required to be comenced
within a certain tinme period! after that date. See, e.g., Mi. Code
(1951) Art. 93, 8 111. Any suit commenced prior to that neasuring
date, therefore, would not be proper under 8§ 8-103(a) or its
predecessors.

Finally, 8 8-104(e) and its predecessors do not abrogate the
requi renent of 8§ 8-101(a) as suggested by the mgjority. As noted
in part Il supra, the legislation creating the insurance exception

was enacted three years prior to the legislation creating 8 8-101.

10 The Hender son Conmi ssion expressly recogni zed the hol ding
in Burket in its comments to proposed 8 8-103(a). See Second
Report of the Governor's Conmmssion to Review and Revise the
Testanmentary Law of Maryland at 123 (1968), Comrent to proposed 8
8-103(a).

11 See supra note 1 and acconpanyi ng text.

12 This period has been anended over the years but had al ways
been either six or nine nonths. Then Ch. 496 of the Acts of 1989
anended 8 8-103(a) to the require comencenent within the earlier
of nine nonths after the decedent's death or two nonths after
notice is given by the representative. The nine nonths in § 8-
103(a) (1) was |later changed to six nonths by Ch. 226 of the Acts of
1992. See supra note 5.
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| f the Legislature had intended to create an exception to the § 8-
101(a) requirenent, for suits filed under 8§ 8-104(e) or its
predecessors, it could have done so when it enacted 8 8-101 or in
the decades follow ng that enactnent. It did not. Clearly the
Legi sl ature knows how to create exceptions to 8 8-101(a), as it has
done so in the past.?®3

At the comrencenent of M. Geentree's suit, no personal
representative for the estate had been appointed; therefore, the
suit, even if it naned the estate as defendant at that tine, would
have been inproper, as there was no one in existence who was
capabl e of being sued. The subsequent anmendnent, therefore, cannot
relate back to the original conplaint, because the original
conplaint had no legal effect. Wile such a holding m ght cause a
harsh result for the petitioner, if changes in this area are
appropriate, it is within the province of the General Assenbly, not
this Court, to nmake them

Judge Rodowsky has authorized ne to state that he concurs with

the views expressed herein.

13 See supra note 6.



