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On June 29, 1989, Susan Geentree was involved in an
autonobi |l e accident with Neal Fertitta. According to the conpl aint
which Ms. Geentree later filed, M. Fertitta's vehicle crossed the
center line of the highway and hit Ms. G eentree's vehicle head on.
Ms. Greentree was seriously injured in the accident. She underwent
a series of surgical procedures and extensive rehabilitation, and
requi red nmedical care until June, 1992.

On June 30, 1989, the day after the accident, M.
Greentree's attorneys informed M. Fertitta's insurer of her
potential claim Thereafter, they inforned the insurer fromtine
to time of the amount of Ms. Greentree's nedical bills and of her
prognosis for recovery. The last of these communications was
acknow edged by the insurer approximtely three weeks before the
expiration of the three-year general statute of I|imtations
applicable to Ms. Greentree's cause of action. In addition, M.
Greentree's attorneys sought to reach a settlenent agreenent with
M. Fertitta's insurer. Wen their attenpts to settle ultimtely
proved unsuccessful, Ms. Geentree's attorneys filed suit in the
Crcuit Court for Anne Arundel County against M. Fertitta on June
23, 1992, six days before the expiration of the three-year statute
of limtations. M. Geentree's conplaint nanmed Neal Fertitta as
t he sol e def endant.

When service was attenpted wupon M. Fertitta, M.

Greentree's attorneys learned, for the first tine, that M.
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Fertitta had died on March 6, 1991. The insurer had never reveal ed
that fact to Ms. Greentree or to her attorneys.!?

After learning of M. Fertitta's death, M. Geentree's
counsel arranged for an estate to be opened for M. Fertitta on
Cctober 15, 1992. On Cctober 21, 1992,2 the original conplaint was
served upon the personal representative of the estate and a copy
forwarded to the insurer.

On Novenber 20, 1992, attorneys enployed by the insurer
representing the estate, entered their appearance and filed a
nmotion to dismss pursuant to Maryland Rule 2-322. The estate
argued that the claimwas tine-barred by Maryl and Code (1974, 1991
Repl. Vol.), 8 8-104 of the Estates and Trusts Article.

On January 14, 1993, Ms. Geentree anended her conplaint to
change the nanme of the defendant from "Neal Fertitta" to "the
Estate of Neal Fertitta, Dorrie Mon, personal representative."
After a hearing, the trial court granted the estate's notion to
di sm ss the anended conplaint on the ground that it was untinely
filed under 8 8-103(a) of the Estates and Trusts Article, as it was

not filed within nine nonths of M. Fertitta's death.?3

! There is a factual dispute with respect to whether or not
the insurer had prior know edge of M. Fertitta's death.

2 There a dispute, which is not pertinent to the issues before
us, as to whether service occurred on the 20th or 21st of COctober.

8 M. Fertitta died on March 6, 1991; therefore, according to
the trial court, the conplaint should have been filed by Decenber
6, 1991. Section 8-103(a)(1l) of the Estates and Trusts Article was

(continued. . .)
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Ms. Geentree appealed to the Court of Special Appeals. In
an unreported opinion, the internedi ate appellate court held that
the circuit court's application of the nine-nmonth [imtation period
set forth in 8 8-103(a)(1) of the Estates and Trusts Article was
erroneous. The appellate court held that because the decedent was
covered by liability insurance at the tine of the accident, a
three-year limtations period, running from the date of the
acci dent, was applicable under 8§ 8-104(e) of the Estates and Trusts
Article.* Nevertheless, the Court of Special Appeals affirned on
an alternate ground which had been argued to the trial court.
Rel yi ng on Burket v. Aldridge, 241 M. 423, 216 A 2d 910 (1966),
the internediate appellate <court reasoned that, under the
ci rcunst ances of the present case, the amendnent substituting the
estate for Fertitta did not relate back to the filing of the

original conplaint.?®

3(...continued)
anended in 1992. This anmendnent changed the Iimtations period for
filing clains against an estate fromnine nonths to six nonths, but
t he anendnent was effective only as to estates of persons who died
on or after Cctober 1, 1992.

4 The parties agree in this Court that this is the applicable
limtations period.

5> Under our liberal rule governing the anendnent of pleadings,
amendnents should "be freely allowed when justice so permts.”
Maryl and Rul e 2-341(c). But, as the Court observed in Crowe v.
Housewort h, 272 Mi. 481, 485-486, 325 A 2d 592, 595 (1974), it may
at tines be difficult to determ ne the consequences of an anended
pl eadi ng:

"A frequently encountered problem which is

the result of the nore liberal wuse of
(continued. . .)
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In Burket, this Court held that an anendnent substituting
the personal representative of a decedent in a tort action,
m stakenly instituted agai nst the decedent after his death, did not
relate back to the tine of the filing of the original action so as
to prevent the applicable statute of limtations frombarring the
action. Following its earlier decision in Hunt v. Tague, 205 M.
369, 109 A 2d 80 (1954), this Court stated that "an action brought
against a dead man is a nullity,”™ so that there was nothing to
which the later conplaint against the estate could relate back

Burket v. Aldridge, supra, 241 Ml. at 430, 216 A 2d at 913.

5(...continued)

anmendnents, is whether a new action has

commenced, an action which may be barred by

l[imtations, or whether the doctrine of

relation back is applicable: that is, whether

t he assertion of the original conplaint tolled

the running of the statute. The nodern view

seens to be that so long as the operative

factual situation remains essentially the

same, no new cause of action is stated by a

declaration framed on a new theory or invoking

different legal principles. As a consequence,

the doctrine of relation back is applied, and

the intervention of a plea of limtations

prevent ed. "
An anended conplaint changing the name of a defendant in the
action, filed after the statute of limtations has run, may either
seek to substitute a new party for the defendant originally naned,
or may correct a msnonmer of the originally nanmed defendant. The
effect of an amended conplaint ordinarily depends upon whether the
"correct" defendant was intended to be sued originally and whet her
the "correct" defendant would be unfairly prejudiced by allow ng
the anmendnent to relate back to the tinme of the filing of the
ori gi nal conpl ai nt. See, e.g., McSwain V. Tri-State
Transportation, 301 Md. 363, 369-371, 483 A 2d 43, 46-47 (1984); W
U Tel. Co. v. State, Use Nelson, 82 Ml. 293, 306-307, 33 A 763,
764 (1896).
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According to the estate in this appeal, Burket controls the
present case and requires us to hold that Ms. Geentree's conpl ai nt
against M. Fertitta's estate was untinely. The estate contends
that Ms. Geentree's claimagainst M. Fertitta's estate cannot,
under Burket, relate back to her tinely conplaint against M.
Fertitta. Thus, the estate argues, Ms. Greentree's conplaint is
barred by the statute of limtations. |In response, Ms. Geentree
contends, inter alia, that the estate may not successfully rely
upon the statute of limtations. Ms. Greentree points out that
"any judgnment entered in this case is recoverable from and limted
to, M. Fertitta's insurance coverage," pursuant to Code (1974,
1991 Repl. Vol., 1994 Cum Supp.), 8 8-104(e) of the Estates and
Trusts Article. In this regard, Ms. Greentree states that her
attorneys had negotiated wth M. Fertitta's insurer for alnost
three years, fromthe day after the accident until approximtely
two weeks before suit was filed. Under these circunstances, Ms.
Greentree contends, since "[i]t would be unjust to grant a wi ndfall
to the insurer for failing to disclose M. Fertitta's death to M.

Greentree's counsel ," the estate should not be permtted to rely on
the limtations defense. (Ms. Geentree's brief at 8).

We agree that 8§ 8-104(e) of the Estates and Trusts Article
is controlling in this case. |In our view, however, the effect of

8 8-104(e) is to create an exception to the Burket principle under

circunstances like those in this case, for clains against
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decedents' estates which are covered by insurance. Section § 8-
104(e) therefore nakes tinely Ms. Greentree's action against M.
Fertitta's estate.

The Estates and Trusts Article sets forth both procedural
and substantive rules governing the admnistration of estates
Sections 8-101 through 8-115 of the Article establish procedures
wher eby cl ains may be nade agai nst decedents' estates. Section 8-
104(e) of the Estates and Trusts Article sets forth separate
procedures for those clains nade agai nst decedents' estate which
are covered by insurance. Section 8-104(e) provides in part as
fol |l ows:

"Where insurance exists. -- (1) If the decedent

was covered by a liability insurance policy which at

the time the action is instituted provides insurance

coverage for the occurrence, then, notw thstandi ng

the other provisions of this section, an action

against the estate may be instituted after the
expiration of the time designated in this section,

but within the period of I|imtations generally
applicable to such actions.

(2) . . . [I]f a verdict is rendered against the
est at e:

(i) The judgnent is not limted to the anount of
i nsurance coverage for the occurrence; and
(ii1) The amunt of the judgnent that 1is
recoverable fromthe estate is limted to the anount
of the decedent's liability insurance policy."
Thus, to the extent that a successful claimw |l be satisfied by
t he proceeds of an insurance policy, rather than by the assets of
the estate, 8§ 8-104(e) nmnekes inapplicable certain procedural
requi rements which would generally apply to limt clains against

est at es.
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According to the estate's theory in this appeal, the sole
effect of 8 8-104(e) upon the tineliness of clains against estates
is to create an exception, for clains covered by insurance, from
the special statute of limtations set forth in 8§ 8-103(a) of the
Estates and Trusts Article. Section 8-103(a) provides that a claim
agai nst a decedent's estate nust ordinarily be filed within six
nmont hs of the decedent's death or within two nonths of the mailing
of notice by the personal representative, whichever is earlier.
The estate contends that 8§ 8-104(e) nakes inapplicable to clains
covered by insurance the limtations period set forth in § 8-
103(a). Nevertheless, the estate argues that, despite 8 8-104(e),
all other rules governing the limtation of clains against estates,
including common |aw rules, apply equally to clains covered by
insurance and to clains seeking recovery fromthe assets of the
estate. The estate reads 8§ 8-104(e) too narrowy.

VWiile § 8-104(e) (1) does indeed state that a cl ai mcovered
by insurance "may be instituted after the expiration of the tine
designated in this section," the section itself, § 8-104, contains
no tinme limtation. Furthernore, § 8-104(e)(1) provides nore
broadly that "notw thstanding the other provisions of this section,
an action against the estate may be instituted after the expiration
of the tinme designated in this section, but within the period of
limtations generally applicable to such actions.” Si nce
subsections (a) to (d) of 8 8-104 describe the manner and formin

whi ch cl ai ns agai nst an estate nust be presented, the statenent in
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8§ 8-104(e) that it applies "notw thstandi ng the other provisions of
this section" cannot refer to the other subsections of § 8-104,
whi ch have nothing to do wth the tineliness of clains. It is
unclear from the statutory |anguage exactly which "other
provisions" of l|aw the General Assenbly intended to nake
i napplicable to clains covered by insurance. 1In order to ascertain
t he scope of § 8-104(e), we nust therefore | ook to the purposes of
t hat provision.?®

Section 8-104(e) governs the limtations of clains against
estates where "the decedent was covered by a liability insurance
policy which at the tinme the action is instituted provides
i nsurance coverage for the occurrence. . . ." Thus, 8 8-104(e)
di stinguishes clains which are to be paid fromthe assets of the
estates from clains which are to be paid by the proceeds of a

policy of liability insurance. Furthernore, 8§ 8-104(e)(2) limts

6 Moreover, we nust interpret 8 8-401(e) in light of the
overal | purposes of the Estates and Trusts Article. See Bertonazzi
v. Hillmn, 241 M. 361, 216 A 2d 723 (1966); Chandlee .
Shockl ey, 219 Md. 493, 150 A 2d 438 (1959). The General Assenbly
has set forth in 8 1-105 of the Estates and Trusts Article the
general purpose of the |egislation:

"The purpose of the estates of decedents lawis to
sinplify the admnistration of estates, to reduce
t he expenses of admnistration, to clarify the |aw
governing estates of decedents, and to elimnate any
provisions of prior law which are archaic, often
meani ngl ess under nodern procedure and no | onger
useful. This article shall be liberally construed
and applied to pronote its underlying purpose.”
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a claimant's recovery under that section to the amount of the
decedent's liability insurance policy, regardless of the anmount of
t he judgnent entered against the estate. An action brought under
8 8-104(e), therefore, ultimately seeks conpensation only fromthe
decedent's insurer and not fromthe decedent's estate.

In deciding to what extent the Legislature intended the
limtations period set forth in 8 8-104(e) to supersede other rules
of timeliness, it is significant that the procedural rules
governing the limtation of clains which will be satisfied fromthe
assets of a decedent's estate are not pertinent to clains which
wi |l be covered by insurance. The Estates and Trusts Article sets
forth uniform procedures for opening estates, taking stock of the
estates' assets, handling clains from estate creditors, and
di stributing the remaining assets according to |aw See Code
(1974, 1991 Repl. Vol., 1994 Cum Supp.), Titles 5, 7, 8 and 10 of
the Estates and Trusts Article. The Estates and Trusts Article
i ncludes nunmerous provisions designed to pronote speed and
efficiency in estate admnistration. Thus, the Legislature
est abl i shed short tinme periods within which claimnts could file
clains against an estate, to be paid fromthe estate's assets. See
8 8-103(a) (clains against an estate nust ordinarily be filed
within six nonths of the decedent's death). Moreover, a persona
representative "is under a general duty to settle and distribute

the estate of the decedent . . . as expeditiously . . . as is
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reasonabl e under the circunstances.” § 7-101. In addition, the
Article fixes a limted time period wthin which a personal
representative is required to distribute the estate assets. 88 7-
101, 7-305.

This Court has recognized that "[t]he six-nonth statute of
[imtations in suits against executors or adm nistrators has the .

pur pose of requiring clainmnts seeking damages resulting from

t he negligence of the decedent to nmake claim by suit within six
nmont hs so that the personal representative of the decedent can nake
the pronpt settlenment of the estate contenplated by the | aw.
Bertonazzi v. H Il man, 241 Md. 361, 367, 216 A 2d 723, 726 (1966).
See also Yingling v. Smth, 259 Ml. 260, 265, 269 A 2d 612, 614
(1970); MacBride v. Qulbro, 247 M. 727, 730, 234 A 2d 586, 588
(1967); Burket v. Aldridge, supra 241 M. at 428-429, 216 A 2d at
912. \Where the claimagainst the estate is covered by insurance,
however, considerations relating to the pronpt distribution of
estate assets are not as pertinent. In such situations the
claimant ultimately seeks recovery, not from the estate to be
di stributed, but fromthe insurance conpany whi ch assumed the risk
of insuring the decedent. Consequently, late claims will not
interfere with the personal representative's statutory obligation
to settle the estate expeditiously.

We nust interpret 8 8-104(e) in light of the fact that the

procedural rules which favor early finality in the distribution of
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estates were intended to be relaxed with regard to clains covered
by i nsurance. Section 8-104(e)(1l) clearly states that, to the
extent that a claim against an estate is to be satisfied by the
proceeds of insurance, it nmay be filed "within the period of
[imtations generally applicable to such action.” In order to give
effect to this statutory |anguage, and to the substantial
di fference between those clainms covered by insurance and those
clains directed against the assets of the estate, the statenent in
8§ 8-104(e) that it governs clainms covered by insurance
"notw t hstandi ng the other provisions of this section" nust refer
generally to the rules of tineliness contained in sections 8-101,
8-102 and 8-103 of the Estates and Trusts Article, and to any
i nconsi stent conmon | aw rul es incorporated therein. Consequently,
when a claimagainst a decedent's estate is covered by a policy of
i nsurance, 8 8-104(e) provides that the ordinary statute of
[imtations applies to the claim notwithstanding rules relating to
the filing of clainms against decedents' estates which m ght
otherwi se nmake the plaintiff's conplaint untinely. Under § 8-
104(e), therefore, a claim made within the limtations period
generally applicable to the action is effective against the estate,
wher e insurance coverage is available, to the extent that it would
have been effective against the decedent, had he or she survived.
In the present case, 8 8-104(e) nmkes inapplicable, the rule of

Burket v. Aldridge, supra, 241 M. 423, 216 A 2d 910, which
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prevents a late claim against a decedent's estate fromrelating
back to a conplaint filed agai nst the decedent within the period of
[imtations, but after the tine of death.

By making the usual statute of limtations applicable to
clains covered by insurance where the insured dies before suit is
filed, 8 8-104(e) fully inplenents the contract of insurance
between the insurer and the insured. There is no reason to permt
an i nsurance conpany to receive premuns for providing coverage for
a particular risk, but to avoid paying under the policy because the
unforeseen death of its insured allows it to take advantage of
procedural rules governing the adm nistration of estates. On the
contrary, since the insurer would avoid liability under the policy
at the expense of the person injured by the decedent, applying
procedural rules governing estate adm nistration to defeat a claim
agai nst an insurer underm nes Maryland's strong public policy of
maki ng conpensation available to those injured in notor vehicle and
ot her accidents. See Van Horn v. Atlantic Mitual, 334 M. 669,
680, 641 A.2d 195, 200 (1994).

In addition, clains covered by insurance generally differ
from clainms against the assets of an estate with respect to the
provi sion of notice. The personal representative of a decedent's
estate may be entirely unaware of circunstances which m ght give
rise to clains against the estate. By contrast, a contract of

i nsurance ordinarily provides that the insurer nust receive early
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notice of a potential claimin order to trigger its obligations
under the policy. Thus, an insurer typically has notice of a claim
agai nst an insured long before suit is filed. Indeed, the filing
of suit is often, as in the present case, the consequence of
protracted, but ultimately unsuccessful, settlenent negotiations.

In Burket v. Aldridge, supra, 241 M. at 428, 216 A 2d at
912, this Court quoted Justice Jackson's description of the
purposes of statutes of Ilimtation from Oder of Railroad
Tel egraphers v. Railway Express Agency, Inc., 321 U S. 342, 348-
349, 64 S. . 582, 586, 88 L.Ed. 788, 792 (1944), stating as
fol | ows:
""Statutes of limtation, like the equitable
doctrine of |laches, in their conclusive effects are
designed to pronote justice by preventing surprises
t hrough the revival of clains that have been all owed
to slunber until evidence has been |ost, nenories
have faded, and w tnesses have disappeared. The
theory is that even if one has a just claimit is
unjust not to put the adversary on notice to defend
within the period of Iimtation and that the right
to be free of stale clains in tine cones to prevai
over the right to prosecute them'"
As 8§ 8-104(e) recognizes, considerations with respect to notice
which are pertinent to uninsured cl ai ns agai nst decedents' estates
do not apply where the claimis covered by a policy of insurance.

In the present case, Ms. Geentree filed suit against M.
Fertitta within the three-year statute of limtations applicable to

her action. Under 8 8-104(e), therefore, her action was tinely,

not wi t hst andi ng t he speci al tinme [imtations upon t he
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adm nistration of estates established by the Estates and Trusts

Article and by the Burket principle.

JUDGMVENT OF THE COURT OF SPECI AL
APPEALS REVERSED. CASE RENMANDED
TO THE COURT OF SPECI AL APPEALS
WTH DI RECTIONS TO REVERSE THE
JUDGVENT OF THE A RCU T COURT FOR
ANNE ARUNDEL COUNTY AND TO RENMAND
THE CASE TO THAT COURT FOR
PROCEEDI NGS NOT | NCONSI STENT W TH
TH S CPINLON.  RESPONDENTS TO PAY
COSTS.

Di ssenting Opinion foll ows next page:

Karwacki, J., dissenting:

| would affirmthe judgment of the Court of Special Appeals in
this case. The mpjority, in an apparent attenpt to avoid a harsh
result for the petitioner in this case, has arrived at its decision
by judicially anmending 88 8-101 through 8-104 of the Estates and
Trusts Article which set forth the tinme Ilimtations for
presentation of various clains against the estate of a decedent.
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In Burket v. Al dridge, 241 Md. 243, 216 A 2d 910 (1966), we held
t hat an anmendnent substituting the personal representative of a
decedent in a tort action, mstakenly instituted against the
decedent after his death, did not relate back to the tinme of the
filing of the original action so as to prevent the applicable
statute of Ilimtations from barring the action. W granted
certiorari in this case to reexam ne our decision in Burket in
light of certain changes in the pertinent Maryl and stat utes.

In Burket, supra, this Court provided the history of the right
to maintain an action for personal injury where the tortfeasor has
di ed:

"Until 1929, actions for personal injuries
abated on the death of the tort-feasor. In
1929, the legislature provided that, where the
tort-feasor died before suit, an action could
be br ought agai nst hi s per sona
representatives within six nonths of the tort-
feasor's death.[1] In 1949, the six nonths
period of limtation on actions against the
personal representative was changed to begin

on the representative's qualification instead

1 Ch. 570 of the Acts of 1929, codified as Ml. Code (1924,
1929 Cum Supp.), Art. 93, § 106.
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of on the death of the tort-feasor.[?] In
1953, in making certain anmendnents not here
applicable, the legislature stated in the
preanble to the anmendatory act that the 1949
| aw had anmended the Section in order to extend
the tine in which certain suits may be brought
agai nst an executor or admnistrator where
there is a delay in the appointnent or
qualification of t he execut or or

adm nistrator."3

Bur ket, 241 MJ. at 427, 216 A.2d at 912.4

In Burket, the facts were practically identical to those in this
case. The issue presented to this Court was whether Burket's suit
was tinme-barred by the three-year limtation applicable to nost
tort actions inposed by Mryland Code (1957, 1964 Repl. Vol.),
Article 57, 8 1, or whether it was tinely under Mi. Code (1957

1964 Repl. Vol.), Article 93, 8§ 112, which provided that a suit

2 Ch. 468 of the Acts of 1949, anending Mi. Code (1939, 1947
Cum Supp.), Art. 93, § 109. This anended section was not
published until it appeared as Md. Code (1951), Art. 93, § 111

3 Ch. 689 of the Acts of 1953, codified as Mil. Code (1951,
1957 Cum Supp.), Art. 93, § 111

4 At the tine Burket was decided, the law governing this type
of suit was codified as Ml. Code (1957, 1964 Repl. Vol., 1965 Cum
Supp.), Art. 93, § 112.
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agai nst an executor nust be comenced within six nonths of his
qualification.

Judge Oppenhei ner, speaking for this Court, explained that the
Court affirmed the trial court's judgnent because both the six-
month limtation on suits against an executor and the origina
three-year limtation on the cause of action applied —nothing in
the former tolled the running of the latter. Burket, 241 Md. at
427, 216 A.2d at 911. The opinion concludes with the hol ding of
this Court:

"Under the Maryland |aw, whether suit is
brought against the tort-feasor during his
life-tine, or agai nst hi s per sonal
representative after his death, it nust be
filed both within three years fromthe date of
the injuries and within six nonths from the
qgualification of the personal representative.

"In this case, the action filed by Burket
against Smth, a few days before the
expiration of the three year period fromthe
date of the injuries, had no legal effect.
Smth was dead, and an action brought agai nst
a dead man is a nullity. Hunt v. Tague, 205
Md. 369, 378-79, 109 A 2d 80 (1954); Chandl er
v. Dunlop, 311 Mass. 1, 39 N E. 2d 969 (1942).
Smth's Adm ni strator was appointed after the
three year period had run, and, while the
Adm ni strator was thereafter substituted as a

party defendant, |less than two nonths after
hi s appoi nt ment, t he substitution was
subsequent to the expiration of the three year
peri od.

* * %

"As Judge [Robert E. Capp, Jr., the trial
judge] held in his opinion, where an action
as here, is brought against a dead man, the
substitution of his personal representative
after the expiration of the period of the
Statute of Limtations does not relate back to
the tine of the filing of the original suit so
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as to prevent Statute frombeing a bar to the

litigation. Chandle[r] v. Dunlop, supra,
cited by the Judge, is on all fours with this
hol di ng. "

Burket, 241 Md. at 430-31, 216 A 2d at 913-14. Under our reasoning
in Burket, Ms. Greentree's original suit, brought against a dead
man, was a nullity, and, therefore, there was nothing to which the
amendnent substituting the estate, as a party defendant, could
rel ate back

[

Md. Code (1957, 1964 Repl. Vol.), Article 93, 8§ 112, as
construed in Burket, has since been anended in certain particul ars,
and on the dates material to the issues presented in the case sub
judice, was codified as 88 8-101, 8-103 and 8-104 of the Estates
and Trusts Article. A nost significant change appears in what is

now 8§ 8-104(e)® which provides:

> O her changes, not relevant in this matter, have al so been
made. In 1969, Ch. 3 of the Acts of 1969 recodified and
reorgani zed 8 112 based on the recomendati ons of the Governor's
Comm ssion to Review and Revise the Testanentary Law of Maryl and
(the Henderson Comm ssion). See infra note 9. The |aw was not
amended i n substance, but was thereafter codified as Article 93, 88
8-101, 8-103, and 8-104. Then in 1974, Ch. 11 of the Acts of 1974
enacted the Estates and Trusts Article including 88 8-101, 8-103,
and 8-104 of old Article 93 which were simlarly designated in the
new Article. Mre changes have been nade after the enactnent of
the Estates and Trusts Article. See Ch. 464 of the Acts of 1977
(m nor change in § 8-104(e)); Ch. 418 of the Acts of 1981
(rewiting 8 8-104(e)); Ch. 496 of the Acts of 1989 (anending the
limtations period in 88 8-102(b) and 8-103(a) and rewiting 8 8-
104(c) with acconpanying anendnment to 8§ 8-101(a)); Ch. 671 of the
Acts of 1989 (reorganizing and rewiting 8 8-104(e)); Ch. 55 of the
Acts of 1991 (substituting the Maryl and Autonobil e | nsurance Fund
(continued. . .)
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"Wiere insurance exists. - (1) If the decedent
was covered by a liability insurance policy
which at the time the action is instituted
provi des i nsurance cover age for t he
occurrence, then, notw thstanding the other
provi sions of this section, an action agai nst
the estate my be instituted after the
expiration of the time designated in this
section, but wwthin the period of limtations
general ly applicable to such actions.

(2) The existence of insurance coverage is
not admssible at the trial of the case and if
a verdict is rendered against the estate:

(i) The judgrment is not limted to the anmount
of insurance coverage for the occurrence; and

(i1) The arnmount of the judgnent that is
recoverable fromthe estate is limted to the
anount of the decedent's liability insurance

policy."

These provisions created an exception, where insurance coverage
exists, fromthe usual requirenment that suits to enforce a claim
agai nst a decedent nust be filed wwthin the tinme [imt for filing
claims with the personal representative or the register. These
provisions were first enacted by Ch. 642 of the Acts of 1966. This
| egi sl ati on was approved, and took effect, after Burket was deci ded
by this Court.

The majority opines "that 8 8-104(e) of the Estates and Trusts
Article is controlling in this case[,]" but it then proceeds to
essentially ignore the plain |anguage of that subsection that

requires that suits brought under 8§ 8-104(e) be brought "within the

5(...continued)
for the Unsatisfied O aimand Judgnent Fund of the State in § 8-
104(e)); and Ch. 226 of the Acts of 1992 (changing the Iimtations
period in 88 8-102(b) and 8-103(a)(1l) from nine nonths to six
nmont hs) .
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period of limtations generally applicable to such actions[.]" The
majority reasons that the provisions of 8§ 8-104(e) nake the insurer
the only real party in interest, and since Fertitta's insurer had
notice of the claim by way of settlenent negotiations wth
Greentree, even the general three-year statute of limtations is
i napplicable in this case. W have said on nunmerous occasions that
we should not judicially create a new exception to a statute of
[imtations, in the nanme of determ ning |egislative intent, where
the Legislature has not provided such an exception. See, e.g.
Garay v. Overholtzer, 332 Md. 339, 359, 631 A 2d 429, 439 (1993)
and cases cited therein. Here, the majority's opinion wll have
the effect of creating an exception to a statute of limtations, if
a defendant was aware, at any tine during the limtations period,
of a potential claimagainst him
11

Even if Ms. Geentree's suit was able to escape the limtations
bar, it is still procedurally barred. Section 8-101(a) of the
Estates and Trusts Article provides:

"Except as provided in § 8-104,[°] a proceeding
to enforce a claim against an estate of a

decedent nmay not be revived or commenced
before the appointnent of a personal

6 The 8§ 8-104 exception, added by Chapter 496 of the Acts of
1989, refers to the 8 8-104(c) provision for filing a claimwth
the register prior to appointnment of the personal representative
whi ch was enacted by the sane |egislation. This exception is not
applicable in this case because the petitioner did not attenpt to
file her claimin such a manner.



representative."’

Therefore, unless, and wuntil, a personal representative 1is
appoi nted and qualified, there is no party in existence capable of
bei ng sued.® See Cornett v. Sandbl ower, 235 Mi. 339, 343, 201 A 2d
678, 680 (1964) (citing Behnke v. Geib, 169 F. Supp. 647 (D. M.
1959)); Harlow v. Schrott, 16 Md. App. 31, 39, 294 A 2d 349, 354,
aff'd sub nom Blocher v. Harlow, 268 Mi. 571, 303 A 2d 395 (1972).

In constructing 8§ 8-101, the Henderson Conm ssion® sinply
codified then existing case |law. Cases precedi ng the enactnent of
this section include, chronologically, Hunt v. Tague, supra
(plaintiff could not amend conplaint to substitute tortfeasor's
personal representative as defendant in tortfeasor's place);

Chandl ee v. Shockl ey, 219 M. 493, 150 A 2d 438 (1959) (personal

" This prohibition was derived fromthe Uniform Probate Code.
See Second Report of the Governor's Conm ssion to Review and Revi se
the Testanentary Law of Maryland at 121 (1968), Comment to proposed
8§ 8-101.

8 The existence of a party capable of being sued was w thin
the control of the petitioner. A "WII of No Estate" was filed for
M. Fertitta with the Register of WIlls for Anne Arundel County on
March 15, 1991, and was a matter of public record. The petitioner
was entitled to seek letters of admnistration under M. Code
(1974, 1991 Repl. Vol.), 8 5-104 of the Estates and Trusts Article.
She ultimately did so, but four nonths after the statute of
limtations had expired.

% The Henderson Conmi ssion conducted a four-year study of the
probate and testanentary |laws of Maryland and proposed
conpr ehensi ve changes which were enacted by Ch. 3 of the Acts of
1969. See Shale D. Stiller & Roger D. Redden, Statutory Reformin
the Admnistration of Estates of Maryland Decedents, Mnors and
| nconpetents, 29 Md. L.R 85 (1969).
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representative does not take the place of the decedent but is nade
anenable, in his representative capacity, to service of process as
an original party); Behnke v. CGeib, supra (plaintiff cannot, by use
of fictitious nane in conplaint, make personal representative, not
in existence in that capacity at tinme of conplaint, anenable to
suit); Cornett v. Sandbl ower , supra (the appointnent and
qualification of the admnistrator brings into existence party
capabl e of being sued); Burket, supra (substitution of persona
adm nistrator after expiration of |imtations period does not
relate back to original filing to prevent limtations bar);° Mul
v. Pace, 261 F. Supp. 616 (D. M. 1966) (applying Burket); and
Commell v. Ripley, 11 Ml. App. 173, 273 A 2d 218 (1971) (applying
Bur ket ) .

Furthernore, since 1929,! whether the limtations period ran
fromthe date of the decedent's death or the date of the persona
representative's qualification, suit was required to be comenced

within a certain tinme period! after that date. See, e.g., Mi. Code

10 The Hender son Conmi ssion expressly recogni zed the hol ding
in Burket in its comments to proposed 8 8-103(a). See Second
Report of the Governor's Conmssion to Review and Revise the
Testanmentary Law of Maryland at 123 (1968), Comrent to proposed 8
8-103(a).

11 See supra note 1 and acconpanyi ng text.

12 This period has been anended over the years but had al ways

been either six or nine nonths. Then Ch. 496 of the Acts of 1989
anended 8 8-103(a) to the require comencenent within the earlier
of nine nonths after the decedent's death or two nonths after
(continued. . .)
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(1951) Art. 93, 8 111. Any suit commenced prior to that neasuring
date, therefore, would not be proper under 8 8-103(a) or its
predecessors.

Finally, 8 8-104(e) and its predecessors do not abrogate the
requi renent of 8§ 8-101(a) as suggested by the mgjority. As noted
in part Il supra, the legislation creating the insurance exception
was enacted three years prior to the legislation creating 8 8-101.
| f the Legislature had intended to create an exception to the § 8-
101(a) requirenent, for suits filed under 8§ 8-104(e) or its
predecessors, it could have done so when it enacted 8 8-101 or in
the decades follow ng that enactnent. It did not. Clearly the
Legi sl ature knows how to create exceptions to 8 8-101(a), as it has
done so in the past.?®®

At the commencenent of M. Geentree's suit, no personal
representative for the estate had been appointed; therefore, the
suit, even if it naned the estate as defendant at that tine, would
have been inproper, as there was no one in existence who was
capabl e of being sued. The subsequent anmendnent, therefore, cannot
relate back to the original conplaint, because the original

conplaint had no legal effect. Wile such a holding mght cause a

12, .. continued)
notice is given by the representative. The nine nonths in § 8-
103(a) (1) was later changed to six nonths by Ch. 226 of the Acts of
1992. See supra note 5.

13 See supra note 6.
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harsh result for the petitioner, if changes in this area are
appropriate, it is within the province of the General Assenbly, not
this Court, to make them

Judge Rodowsky has authorized nme to state that he concurs with

the views expressed herein.



