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Plaintiffs' products liability tort clains in this case seek
recovery for purely economic |oss associated with the alleged
deterioration of plywod in the roofs of their townhouses. The
principal issue is whether their clainms cone within the exception
for conditions "presenting a clear danger of death or persona

injury," which we adopted in Council of Co-Omers v. Witing-

Turner, 308 Md. 18, 35 n.5, 517 A . 2d 336 (1986). |In addition, we
must determ ne whether the plaintiff home buyers may maintain an
action under Maryl and's  Consuner Protection Act agai nst
manuf acturers or sellers with whom the plaintiffs had no direct
contact. Further, we consider whether Maryland s version of the
Uni form Commerci al Code (UCC) permts plaintiffs' inplied warranty
cl ai ns.
l.
A
Plaintiffs brought this class action suit to recover fromthe
def endants the cost of replacing roofs that contained allegedly
defective fire retardant treated plywod ("FRT plywood").?

According to the conplaint, on Novenber 3, 1987, plaintiff Patty

! The conpl ai nt describes the class as

"[a]ll present owners of roofs or buildings, including
t ownhouses, in the State of Maryland and in the United
States, where the roofs were at any tine constructed with
fire retardant treated plywod, manufactured, treated,
produced, tested, inspected, marketed and/or sold by
Gsnose Wod Preserving, Inc, [sic] Hoover Universal, Inc.
or Hoover Treated Wod Products, Inc., and prior owners
of said buildings who have paid for the inspection,
replacenent or repair of said buildings' roofs.”

The circuit court dismssed the conplaint before the class was
certified.
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Morris purchased a townhouse that had a roof constructed of FRT
pl ywood manuf actured by defendant Osnbose Wod Preserving (Osnose).
On Cctober 23, 1987, plaintiff Richard MIIls purchased a townhouse
that also had a roof constructed of FRT plywdod manufactured by
Gsnmose.  On July 11, 1985, plaintiff M chael Karbeling purchased a
t ownhouse that had a roof constructed of FRT plywood nmanufactured
by defendant Hoover Treated Wod Products, Inc. (Hoover Wod). On
Septenber 28, 1983, plaintiff Laura Herlihy purchased a townhouse
that had a roof constructed of FRT plywod nmanufactured by
def endant Hoover Universal, Inc. (Hoover Universal).?

Plaintiffs allege in their Fourth Anmended Conpl aint that FRT
pl ywood, when exposed to high tenperatures, begins an acidic
reaction that was designed to stop the spread of fire. It was
further alleged that the reaction can occur at tenperatures as | ow
as 130 degrees fahrenheit, and roofs can reach tenperatures of 180
degrees fahrenheit w thout the presence of fire. Plaintiffs aver
that the chem cal reaction "weakens the wood and destroys the
bondi ng between the plywood | am nates, thereby causing the wood,
anong other things, to bow, darken, spot, warp, fracture and
ot herwi se deteriorate and | ose strength capacity.” This reaction,
the plaintiffs claim wll inevitably occur in plywod installed in
roofs, and it will occur without regard to ventilation or noisture

levels in attics.

2 According to the conplaint, Hoover Universal sold the assets
of its wood preserving division to Hoover Wod on Septenber 28,
1983. Under the terms of the sale, Hoover Universal retained
liabilities for products sold prior to the sale of the assets.
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The plaintiffs allege in their anmended conplaint that the
plywood in plaintiffs' roofs has undergone this reaction,
"significantly weakening the roofs and resulting in substantia
i npai rment of the strength and structural integrity of the roofs,
and damaging other conponents of the roofs in which it is
incorporated.” Plaintiffs allege, therefore, that the roofs are
"unsaf e and dangerous" and "at risk of premature failure." They
further assert that "[t]here is an immedi ate threat of injury from
wal ki ng on the roofs, and also the threat of the roofs coll apsing
and injuring the occupants within," and that the roofs cannot
support "any wei ght, even a heavy snowfall."?

According to the conplaint, the defendants each had adverti sed
their products as suitable for constructing roofs, when in fact
they were not. On March 30, 1986, the Anerican Pl ywood Associ ation
(the Association) infornmed Hoover Whod of a situation in which its
FRT plywood had deteriorated despite adequate ventilation. I n

April 1987, the Association notified all defendants of the thernal

3 The plaintiffs, in a previous version of the conplaint,
alleged that Plaintiff Herlihy had been warned to stay off of her
roof because of the FRT plywod. See infra note 4 (explaining the
procedural history of the case prior to the current version of the
conmpl aint). They also alleged that local fire departnents have
cautioned fire fighters not to walk on roofs containing FRT
pl ywood. Further, they alleged that "[t] here have been instances
wher e honeowners and others have fallen through roofs constructed
of defendants' FRT plywood while attenpting to perform mai nt enance
work on these roofs.” After the defendants filed a notion to
strike certain irrelevant and scandalous statenents from the
conplaint, and Judge Cave, at a hearing on Septenber 25, 1992
stated that "nmuch of what is contained in the conplaint ... isn't
necessary to put into the conplaint,” plaintiffs omtted these
all egations fromtheir fourth and final anended conpl aint.
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degradation problens associated wth FRT plywod. The genera
public was alerted to the problem in the spring of 1990, nost

notably by an article on the front page of the New York Tines dated

April 11, 1990. Plaintiffs allege that they would have becone
aware of the problem sooner if the defendants had not controlled
all information concerning it.

B.

Based on these facts, the fourth anmended conpl aint contained
five counts: strict liability, negligence, breach of inplied
warranties, negligent msrepresentation, and violations of the
Maryl and Consuner Protection Act, Maryland Code (1975, 1990 Repl.
Vol ., 1995 Supp.) 8 13-101 through 13-411 of the Commercial Law

Article.* After a hearing on defendants' notions to disniss, the

4 The plaintiffs Mrris, MIls, and Herlihy filed the original
conplaint on January 9, 1991, against all present defendants. The
conpl ai nt contained five counts, including (1) strict liability,
(I'l') negligence, (I11) breach of inplied warranties, (I1V) negligent
m srepresentation, and (V) violations of state consunmer protection
acts. On February 12, 1991, Mrris, MIls, and Herlihy filed a
first anmended conpl aint, which added Johnson Controls, Inc. as a
defendant. The first anmended conplaint pronpted notions by all
defendants to dismss. On May 17, 1991, before the court ruled on
the notions to dismss, plaintiff Karbeling joined Murris, MIIs,
and Herlihy in filing a second anended conplaint, which also
pronpted notions to dismss fromall defendants. After a hearing,
the court (MKenna, J.) ordered:

1. that all clains against Johnson Controls, Inc., be

di sm ssed,;

2. that all tort counts (strict liability, negligence,

and negligent msrepresentation) against all remaining

def endants be di sm ssed;

3. that the breach of inplied warranty count agai nst

Hoover Universal and Hoover Wod be dism ssed because

they are barred by the statute of l[imtations;

4. that OGsnose's notion to dismss the inplied warranty

count be denied as to any clainms concerning plywod

delivered on or after January 9, 1987,
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circuit court dismssed the conplaint in its entirety. It ruled
that the strict liability and negligence counts were precluded by
the economc loss rule, which prohibits a plaintiff fromrecovering
intort for purely econom c | osses--losses that involve neither a
cl ear danger of physical injury or death, nor danmage to property
other than the product itself. The court further ruled that these
claims did not come within Maryland's Iimted exception to the
economc |loss rule because "[a]t the tine of the sale by defendants
to the developers, the FRT plywod was not so defective as to
present a clear and i mm nent danger of death or personal injury to
the ultimate purchaser of the hone." Concerning the inplied
warranty count, the court stated that all plaintiffs had conceded
that their clains were not filed wwthin the four year limtations
period contained in Maryl and Code (1975, 1992 Repl. Vol.), § 2-725
of the Commercial Law Article, and rejected plaintiffs' argunent
that the statute of limtations should be tolled because the

def endants had fraudulently conceal ed the cause of action under

5. that Osnose's notion for a nore definite statenent as

to the inplied warranty count be granted;

6. that defendants' notions to dismss the Consuner

Protection act count be deni ed;

7. that defendants' notions for a nore definite statenent

as to the Consuner Protection Act count be granted.
Despite this dismssal wth prejudice of sonme of the counts,
plaintiffs filed a third anended conplaint, reasserting all counts
agai nst Osnose, Hoover Universal, and Hoover Wod and adding a
specific count for violations of the Maryland Consunmer Protection
Act (Count V), separate fromthe count based on unspecified state
consuner protection acts (Count VI). Defendants filed notions to
dismss. After a hearing on the notions, but before a ruling, the
plaintiffs filed the fourth anmended conplaint, omtting Count VI
and sone statenents clainmed by the defendants to be scandal ous or
i npertinent.
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Code (1973, 1989 Repl. Vol.) 8 5-203 of the Courts and Judici al
Proceedi ngs Article. Citing the absence of "reliance by the
plaintiff[s] on the particular statenents” of the defendants, the
court dism ssed the negligent m srepresentation count. The court
also inplied, but did not state, that the absence of particular
reliance pronpted its dismssal of the Consuner Protection Act
count . ®

The Court of Special Appeals reversed the dism ssal of the
breach of inplied warranty count, and affirmed the dism ssals of

the other counts. Mrris v. Osnpse Wod Preserving, 99 M. App

646, 639 A 2d 147 (1994). Concerning the tort clains, the court
held that the economc loss rule barred recovery. It rejected the

plaintiffs' attenpts to fit their clains into Maryland's limted

exception for severe risk of personal injury, stating: "Mere
possibilities ... do not neet the threshold of establishing a clear
danger of death or personal injury.” 1d. at 655-56.

Wth respect to the Maryl and Consuner Protection Act count,
the court held that, while the plaintiffs had alleged sufficient
reliance, they could not maintain an action under the Act because
t he FRT pl ywood was not consuner goods at the tinme the defendants
sold it to the builders. 1d. at 660. The court stated that "when
[the defendants] advertised and sold FRT pl ywood, they advertised

and sold it to comercial buyers for commercial purposes,” i.e.

5> The court mstakenly assuned that Judge MKenna had
previously dismssed the Consuner Protection Act claim and
"decline[d] to disturb the dism ssal"” of that count.



"the mass construction of hones." |1d. Furthernore, the court held
t hat under the UCC concept of goods, "the FRT plywood ... did not
beconme 'consuner goods' when the houses into which it was
i ncorporated were sold to [the plaintiffs].” [d. at 661

As to the inplied warranty count, the court pointed out the
apparent error in the circuit court's statenent that the plaintiffs
had conceded that their warranty clainms were not filed within the
applicable limtations period. The court noted that Mrris and
MI1Ils purchased their homes in the fall of 1987 and filed their
claim in January of 1991, well wthin the limtations period
Next, the court held that Herlihy and Karbeling had all eged facts
sufficient to toll the statute of |limtations based on fraudul ent
concealnent. Also, relying on the expansive definition of "seller"
in the UCC, the court rejected Gsnpbse's argunent that it was not a
"seller" under the UCC

.

In considering a notion to dismss filed under Maryland Rul e
2-322(b)(2) for "failure to state a clai mupon which relief can be
granted,” a court must assune the truth of all well-pleaded facts
and allegations in the conplaint, as well as all inferences that

can reasonably be drawn fromthem Decoster v. Westinghouse, 333

Md. 245, 249, 634 A 2d 1330 (1994); Stone v. Chicago Title Ins.,

330 Md. 329, 333, 624 A 2d 496 (1993); Faya v. Almaraz, 329 M.

435, 443-44, 620 A 2d 327 (1993). Dism ssal is proper only when
the alleged facts and permssible inferences, even if |ater proven

to be true, would fail to afford relief to the plaintiff. Board of
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Education v. Browning, 333 M. 281, 286, 635 A 2d 373 (1994)

Decoster, supra, 333 Ml. at 249; Fava, supra, 329 Md. at 443. W

do not consider, however, nerely conclusory charges that are not

factual allegations. Faya, supra, 329 M. at 444; Berman V.
Karvouni s, 308 Md. 259, 265, 518 A 2d 726 (1987).
[T,

We have categorized losses in products liability clains as
either (1) personal injuries, (2) physical harmto property other
than the product itself, or (3) economc |oss suffered when the
product fails to neet the contractual expectations of the

pur chaser. Decoster, supra, 333 M. at 549-50. CGeneral ly,

plaintiffs cannot recover in tort for losses in the third category-

-purely economc losses. U.S. Gypsumyv. Baltinore, 336 M. 145,

156, 647 A 2d 405 (1994). Such |osses are often the result of sone
breach of contract and ordinarily should be recovered in contract
actions, including actions based on breach of inplied or express
warranties. |d. This economc loss rule was justified as follows
by Chief Justice Traynor for the Suprene Court of California in the

sem nal case of Seely v. Wiite Mtor Conpany, 63 Cal. 2d 9, 403

P.2d. 145, 155 (1965):

"The distinction that the |law has drawn between tort
recovery for physical injuries and warranty recovery for
economc loss is not arbitrary and does not rest on the
"luck’ of one plaintiff in having an accident causing
physical injury. The distinction rests, rather, on an
understanding of the nature of the responsibility a
manuf acturer must undertake in distributing his products.
He can appropriately be held |iable for physical injuries
caused by defects by requiring his goods to match a
standard of safety defined in terns of conditions that
create unreasonable risks of harm He can not be held
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for the level of performance of his products in the
consumer's busi ness unl ess he agrees that the product was

designed to neet the consuner's denands. A consuner
should not be charged at the will of the manufacturer
with bearing the risk of physical injury when he buys a
product on the market. He can, however, be fairly

charged with the risk that the product will not match his
econom c expectations unl ess the manufacturer agrees that
it will."

In Council of Co-owners v. Witing-Turner, 308 Md. 18, 32-35,

517 A.2d 336 (1986), we shifted the focus of the economc |oss
anal ysis in Maryland, holding that "the determ nation of whether a
duty [in tort] will be inposed in [an econom c | oss case] should
depend upon the risk generated by the negligent conduct, rather
than wupon the fortuitous circunmstance of the nature of the
resultant damage."” 1d. at 35. W then clarified the nature of the
risk required to maintain a tort action for purely econom c | oss,
stating that "[w] here the risk is of death or personal injury the
[tort] action will lie for recovery of the reasonable cost of
correcting the dangerous condition.” [|d. W further explained:

"It is the serious nature of the risk that persuades us

to recogni ze the cause of action in the absence of actual

injury. Accordingly, conditions that present a risk to

general health, welfare, or confort but fall short of

presenting a clear danger of death or personal injury

will not suffice. A claim that defective design or

construction has produced a drafty condition that may

lead to a cold or pneunonia would not be sufficient."”
Id. at 35 n.5.

Based on Wi ting-Turner, the plaintiffs argue that we should

permt their tort clains to proceed because the roofs present a
ri sk of personal injury. The roofs, plaintiffs argue, cannot

support weight and therefore create a risk of physical injury to
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anyone who goes on them (honmeowners, repairnen, or firefighters)
and to anyone who may be under them if they collapse under the
wei ght of a heavy snowfall or a strong wind gust. Defendants argue
that the risk is not clear enough to bring the claimwthin the

Wi ti ng- Turner exception. Alternatively, they argue that we shoul d

abandon the exception or |imt its application to cases involving
cl ai ns agai nst builders or architects.

Wi ting-Turner and U.S. Gypsum considered together, reveal a

two part approach to determne the degree of risk required to
circunvent the economc loss rule. W exam ne both the nature of
t he damage threatened and the probability of damage occurring to
determ ne whether the two, viewed together, exhibit a clear,
serious, and unreasonable risk of death or personal injury. Thus,
if the possible injury is extraordinarily severe, i.e., multiple
deaths, we do not require the probability of the injury occurring
to be as high as we would require if the injury threatened were
| ess severe, i.e. a broken |l eg or damage to property. Likew se, if
the probability of the injury occurring is extraordinarily high, we
do not require the injury to be as severe as we would if the
probability of injury were | ower.

Wi ting-Turner primarily involved the severity conponent. In

that case, the plaintiffs alleged that the defendants built a
twenty-one story condom nium building wthout constructing "ten
vertical utility shafts with materials having a fire resistance
rating of two hours.” 308 MI. at 22. The defect put all of the

residents of the building at risk of death or personal injury in
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the event that a fire occurred in one of the shafts. Even though
no fire had actually occurred and the probability that the defect
woul d cause the fire was not extraordinarily high, we allowed the
plaintiffs to maintain a tort action because the nature of the
possi bl e damage was very serious--nultiple deaths and persona
injuries.

U.S. Gypsuminplicated the probability elenment to a greater

extent than Whiting-Turner had. In that case, the Gty of

Baltinore sued conpanies that had been involved 1in the
manuf acturing, distribution, and installation of asbestos products
that were present in several of Baltinore City's public buildings.
The possible injury--inhalation of asbestos fibers causing serious
di seases--was coupled with a high probability that personal
injuries thereby would result because everyone who used the
bui Il ding could have been exposed to asbestos fibers in the air.

Accordingly, we held the tort clains to be "fully cognizable."®

This two part approach recogni zes the negative effects that
could occur if the economc loss rule was abandoned. See East

River S.S. Corp. v. Transanerica Delaval, 476 U.S. 858, 870-71, 106

S.C. 2295, 90 L.Ed.2d 865 (stating that an approach rejecting the

6 W found particularly persuasive the decision of the Suprene
Court of Mnnesota in 80 S. 8th St. Ltd. Ptsp. v. Carey-Canada, 486
N.W2d 393 (Mnn. 1992). U.S. Gypsum supra, 336 Mi. at 156. W
explained that the Mnnesota court had allowed "plaintiffs to
proceed in tort based on allegations that the asbestos-containing
materials posed a substantial and unreasonable risk of persona
injury to building users.” 1d. at 157.
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economc loss rule "fails to account for the need to keep products
liability and contract law in separate spheres and to maintain a
realistic I|imtation on danages"). | t bal ances these
consi derations, however, against the public policy of encouraging
people to correct dangerous conditions before a tragedy results.’
Accordingly, we do not ordinarily allow tort clains for purely
econom c | osses. But when those | osses are coupled with a serious
risk of death or personal injury resulting from a dangerous
condition, we allow recovery in tort to encourage correction of the
dangerous condition.

Moreover, this approach easily withstands the criticismof the
United States Suprenme Court, which characterized approaches based
on the degree of risk as "too indetermnate to enabl e manufacturers

easily to structure their business behavior." East River, supra,

476 U.S. at 870. As we see it, there are two areas in which

manuf acturers' exposure to tort liability requires themto nodify

" In Wiiting-Turner, supra, 308 MI. at 35, we found the
reasoni ng of the Indiana Suprene Court in Barnes v. Mac Brown and
Conpany, 264 Ind. 227, 342 NE2d 619 (Ind. 1976), to be
persuasi ve. The court had stated:

"If there is a defect in a stairway and the purchaser

repairs the defect and suffers an economc |oss, should

he fail to recover because he did not wait until he or

some nenber of his famly fell down the stairs and broke

his neck? Does the |aw penalize those who are alert and

prevent injury? Should it not put those who prevent

personal injury on the sanme |level as those who fail to
anticipate it?"
Id. at 621.

Li kewise, in US. Gypsum supra, we stated: "'Rather than
waiting for an occupant or user of the building to develop an
asbestos-related injury, we believe building owners should be
encouraged to abate the hazard to protect the public.'" [d. at 158
(quoting 80 S. 8th, supra, 486 N.W2d at 398).
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t heir busi ness behavi or, and our risk-of-harmrule does not cause
maj or disruptions in either area. The first area is the actua
manuf acturi ng and marketing of the product, in which manufacturers,
regardl ess of the extent of tort liability, should always attenpt
to mtigate risks of death or personal injury. The second area is
the allocation of funds to cover potential tort liability. 1In this
area, our rule, because of the extrene nature of the risk required
to trigger it, limts liability to, predom nately, those situations
in which either liability would inevitably be created by actua
physical injury or the manufacturer's exposure to liability is so
great that it cannot be ignored.

In the instant case, the conplaint asserts two instances in
whi ch the FRT plywood may cause personal injury. In the first,
"[b] ecause of the degradation and deterioration of the FRT plywood,
the roofs are unsafe and dangerous, threatening the safety of the
plaintiffs and other occupants of the buildings and ot her persons
who have cause to be on the roofs.” In the second, occupants of a
t owmnhouse may be injured "as the degradation process renders the
roofs incapabl e of supporting any weight, even a heavy snowfall,k"
t hereby posing "the threat of the roofs collapsing and injuring the
occupants therein."

Nei t her of these assertions, by thenselves, neet the required
| egal threshold of pleading the existence of a clear and extrene
danger of death or serious personal injury, as required by Witing-
Turner and its progeny. There is no allegation that any injury has

ever occurred since the roofs were installed on the plaintiffs
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t ownhouses, or on the roofs of the nenbers of the class, or that
any of the roofs have coll apsed because of weather conditions or
because of the alleged degradation associated wth their
construction. As noted by the Court of Special Appeals, nere
possibilities are legally insufficient to allege the existence of
a clear danger of death or serious personal injury. Qur cases
enphasi ze that it is the serious nature of the risk that conpels
recognition of a cause of action in tort for economc |oss, absent

actual injury. See Witing-Turner, supra, 308 Md. at 135, n.5.

To |l ower the threshold to enconpass nere "possibilities" of injury,
as presented in this case, and as the dissent seem ngly advocat es,
is to "cheapen” the legitimcy of the exception to the economc
|l oss rule and thereby invite an aval anche of such tort clains in
future cases. In sum we affirmthe dismssal of the plaintiffs

tort clains because the alleged defects do not present a
substantial risk of death or serious physical injury.

V.

The CGeneral Assenbly enacted the Consuner Protection Act (CPA
or the Act) in response to "nmounting concern over the increase of
deceptive practices in connection with sales of nerchandi se, real
property, and services and the extension of credit." Code (1975,
1990 Repl. Vol.) 8§ 13-102(a)(1l) of the Commercial Law Article.?®

The Legi sl ature was concerned that these deceptive practices were

8 All statutory references in this portion of the opinion
refer to Code (1975, 1990 Repl. Vol.), Commercial Law Article,
unl ess ot herw se indicat ed.
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underm ni ng public confidence in nerchants, "although the majority
of business people operate with integrity and sincere regard for
t he consuner."” 8§ 13-102(b)(2). It found existing federal and
State laws to be "inadequate, poorly coordinated and not w dely
known or adequately enforced,” and found "that inproved enforcenent
procedures [were] necessary to help alleviate the grow ng problem
of deceptive consuner practices." 8 13-102(a)(2), (3). Wth the
Act, therefore, the General Assenbly intended "to set certain
m ni mum st at ewi de standards for the protection of consumers across
the State" and to "take strong protective and preventative steps to
i nvestigate unlawful consuner practices, to assist the public in
obtaining relief from these practices, and to prevent these
practices fromoccurring in Maryland." 8 13-102(b)(1), (3).

The Act prohibits certain unfair and deceptive trade practices
"in [t]he sale, |ease, rental, |oan, or bailnment of any consuner
goods, consuner realty, or consumer services; [or] [t]he offer for
sale, lease, rental, loan, or bailnment of consunmer goods, consuner

realty, or consuner services...."% § 13-303. It defines sales to

°1In the present case, plaintiffs have alleged that defendants
have engaged in the follow ng unfair and deceptive trade practices,
which are listed in 8§ 13-301:
(1) False, falsely disparaging, or msleading oral or witten
statement, visual description, or other representation of any
ki nd whi ch has the capacity, tendency, or effect of deceiving
or m sl eadi ng consuners;
(2) Representation that:
(i) Consuner goods, consuner realty, or consuner services
have a sponsorshi p, approval, accessory, characteristic,
i ngredi ent, use, benefit, or quantity which they do not
have;

* * *

(tv) Consunmer goods, consuner realty, or consumner
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i ncl ude not only sales, but also offers and attenpts to sell. §
13-101(i). It defines consumer goods as goods "which are primarily
for personal, household, famly, or agricultural purposes." § 13-
101(d).

The Act created the Division of Consumer Protection of the
O fice of the Attorney General and gave it "broad powers to enforce
the CPA, including the ability to seek injunctions, cease and

desi st orders, restitution, and civil penalties.” Cdtramnis v.

Hal lovel |, 328 Mi. 142, 150, 613 A 2d 964 (1992) (citing 8§ 13-401
t hrough 13-406 and 13-410). Furthernore, the Act provides for
private causes of action against violators, stating: "In addition
to any action by the Division or Attorney General authorized by
this title and any other action otherw se authorized by |aw, any
person may bring an action to recover for injury or |oss sustained
by himas the result of a practice prohibited by this title." 8

13- 408( a) . 10

services are of a particular standard, quality, grade,
style, or nodel which they are not;
(3) Failure to state a material fact if the failure deceives
or tends to deceive;
* * *
(9) Deception, fraud, false pretense, false premse
m srepresentation, or know ng conceal nent, suppression, or
omssion of any material fact wwth the intent that a consuner
rely on the sanme in connection wth:
(i) The pronotion or sale of any consunmer goods, consuner
realty, or consuner service;
*

* *

W have held that a private party suing under the CPA nust
establish actual injury or |loss, despite the |anguage in § 13-302,
whi ch states: "Any practice prohibited by this title is a violation
of this title, whether or not any consuner in fact has been m sl ed,
decei ved, or damaged as a result of that practice." Ctramnis,
supra, 328 Md. at 151-53.
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We nust deci de whether the allegations in this case, if true,
are sufficient to establish that the defendants engaged in unfair
and deceptive trade practices in connection with sales, offers for
sale, or attenpts to sell consuner goods, and, if so, whether the
plaintiffs were injured as a result of these practices. This is
essentially a question of statutory construction, the goal of which
is to determne the General Assenbly's intent in enacting the

| egi sl ation. Parrison v. State, 335 MJ. 554, 559, 644 A 2d 537

(1994). W determne legislative intent primarily by reference to

the plain | anguage of the statute. Qutnezguine v. State, 335 M.

20, 41, 641 A 2d 870 (1994). In doing so, however, we cannot view
i ndi vidual provisions in isolation, but nust |look at the entire
statutory schene. Ld. Al so, a statute "nust be construed in

accordance with its general purposes and policies.” Rose v. Fox

Pool , 335 Md. 351, 359, 643 A 2d 906 (1994). Mbreover, "'results
that are unreasonable, illogical, or inconsistent with common sense
shoul d be avoi ded whenever possible consistent with the statutory

| anguage....'" Mtor Vehicle Admn. v. Gaddy, 335 Ml. 342, 347

643 A 2d 442 (1994) (quoting Mdtor Vehicle Adm n. v. Shrader, 324

Ml. 454, 463, 597 A .2d 939 (1991)). Finally, the CPA specifically
provides that it is to be "construed and applied liberally to
pronote its purpose." § 13-105.

The plaintiffs argue that the Court of Special Appeals erred
in applying the UCC definition of "consunmer goods" to that
contained in the CPA because the two statutes have different

purposes and slightly different definitions of the term They
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contend that under the CPA, a thing can be consuner goods if it is
eventually intended to be for personal, household, or famly
pur poses. Therefore, they argue that when the manufacturers sold
the FRT plywood to the builders, these were sal es of consunmer goods
because the parties intended that the plywood would be used in
residential townhouses. The plaintiffs insist that they can
mai ntain an action under the CPA if they can establish unfair and
deceptive trade practices in connection with the sales of plywood
by the defendants to the builders. They further argue that the
causation requirenment in 8 13-408(a) does not require that they
directly relied on the deceptive statenments nmade in connection with
the sale to the builders.

To the contrary, defendants argue that the causation
requi rement does require plaintiffs to prove direct reliance on the
deceptive statenents. Further, defendants argue that the alleged
unfair and deceptive trade practices were not in connection with
any sale or offer for sale of consunmer goods.

The definition of consunmer goods in the CPA differs fromthe
definition in the UCC Wiile the UCC requires the goods to be
"used or bought for use primarily for personal, famly or household
pur poses" (Code, (1975, 1992 Repl. Vol.) 8§ 9-109 of the Commerci al
Law Article), the CPA requires only that they be "primarily for
personal, household, famly, or agricultural purposes.” 8§ 13-
101(d). Essentially, this difference in | anguage all ows goods to
be consi dered consunmer goods under the CPA before they are actually

bought or used for personal, household, or fam |y purposes. Under
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the UCC definition, a nmerchant could never conmt an unfair or
deceptive trade practice in the offer for sale of consuner goods
because a nmerchant does not offer to sell consuner goods; it offers
to sell its inventory. See 8 9-109 (describing the various types
of goods). Therefore, the UCC definition, while simlar to the CPA
definition, would not be entirely workabl e under the CPA

The plaintiffs' expansive definition of consuner goods is,
however, also unworkable in that it would consider the plywod to
have been consuner goods at the tine defendants sold it to the
bui | ders. If this were the case, the builders could sue the
manuf act urers under the CPA because buil ders conme within the broad
category of "any person” in 8 13-408(a), and they sustained injury,
if they were sold a defective product. This injury occurred
before, and regardless of, the alleged injury to the plaintiffs.
Such suits between buil ders and manufacturers would serve only to
reallocate the risks of loss wunder their contracts wthout
providing any additional protection to consuners. Because these
suits would not serve the purposes of the Act--"protection of
consuners” and assisting "the public in obtaining relief from
[ unl awf ul consuner] practices"--we conclude that the |egislature
did not intend to allow them See 8§ 13-102(b) (listing the
pur poses of the act).

The only reasonabl e definition of consuner goods is goods sold
or offered for sale to persons who intend to use themprimarily for
personal, famly, household, or agricultural purposes. A sale of

consuner goods under the CPA is, therefore, a sale in which the



20
buyer intends to use the goods primarily for these purposes.
Consequently, the deceptive trade practice nust occur in the sale

or offer for sale to the consuner.
By this we do not nean that the only entity that can engage in
a deceptive trade practice is one who directly sells or offers to
sell to consuners. It is quite possible that a deceptive trade
practice commtted by soneone who is not the seller would so infect
the sale or offer for sale to a consuner that the |aw would deem
the practice to have been commtted "in" the sale or offer for
sal e. See § 13-303. An exanple may be a deceptive statenent
appearing on a nmanufacturer's packaging that is targeted to
consuners. Under such circunstances, the CPA may provide a claim
agai nst the manufacturer because the statenents were nade in the
sale or offer for sale of the consunmer goods. For other exanples

see State v. Cottman Transm ssions, 86 M. App. 714, 587 A 2d 1190

(1991) (permtting CPA action against franchiser who directed

franchi see to engage in deceptive practices), cert. denied, 324 M.

121 (1991); Valley Forge Towers v. Ron-lke F. Ins., 393 Pa. Super.

339, 574 A 2d 641 (1990) (permtting consuner's action against
manuf act urer when contract specified a particular manufacturer's
roofing product and prom sed a direct manufacturer's warranty which
the manufacturer issued directly to plaintiffs and later refused to

honor), aff'd, 605 A 2d 798 (Pa. 1992); State v. Custom Pools, 150

Vt. 533, 556 A 2d 72 (1988) (allow ng consuner's action agai nst
finance conpany that assisted a pool sales conpany in fraudulently

obt ai ni ng nortgage deeds on consuners' hones).
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Nevert hel ess, the deceptive practice nmust occur in the sale or
offer for sale to consuners. In this case, the allegedly deceptive
practices occurred entirely during the marketing of the plywood to
t he Dbuil ders. Essentially, the defendants represented in
advertising targeted to builders that their products were suitable
for roofing, and plaintiffs claimthis representation is untrue.
There is no allegation that the defendants were in any way invol ved
in selling, offering, or advertising the townhouses that the
pl aintiffs bought. Nor is there any allegation that defendants
attenpted to influence the plaintiffs to purchase townhones
containing their brand of plywod. The only effect the alleged
m srepresentations had on the sale of the townhouses was the
creation of a possibly erroneous belief on the part of the builders
whi ch caused themto include allegedly inferior products in the
towmnhouse. This renote effect on the sale of consuner realty is
not sufficient for us to conclude that the deceptive trade practice
actually occurred in that sale. Therefore, we affirmthe di sm ssal
of plaintiffs' clains under the Maryl and Consuner Protection Act.

The di ssent maintains that the CPA should allow the eventual
consuners of a product to sue for msrepresentations made by
manuf acturers to anyone in the chain of distribution. Thus, the
di ssent's position woul d allow consuners to sue for
m srepresent ati ons nmade by any manufacturer of a conponent part to
anot her manufacturer, so long as the conponent part was eventual |y
i ncluded in the product purchased by the consuner. This viewis

neither in accord with the | anguage or the purpose of the CPA. The
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cases cited by the dissent to support its position construe
statutes different fromMaryland' s CPA, and apply those statutes to
factual circunstances different fromthose before us.

In three of the cases cited by the dissent, the consuner's
cause of action was allowed to proceed only because specific
statutory | anguage made t he manuf acturer's al | eged
m srepresentation "indirectly" a part of the sale to the consuner.

In Pack & Process, Inc. v. Celotex Corp., 503 A 2d 646, 658 (Del.

Super. 1985), a statute allow ng consuners to recover danmages for
unl awful practices made "in connection wth the sale or
adverti senment of any nerchandi se" was applied to statenents nmade by
a roofing manufacturer to a roofing contractor and the origina
consuner, who later sold the building to the plaintiff. The
decision rested upon a holding that "'in connection wth' is a
phrase suggesting a broad interpretation of how involved with the
di stribution of nerchandi se a consuner has to be in order to bring
a cause of action under the statute.” Id. at 658. The
manuf acturer's m srepresentations were found to have been nmade "in
connection with" the sale to the consuner. Maryl and's CPA on the
ot her hand, does not sweep as broadly as the | anguage at issue in

Pack & Process. See 8§ 13-303 (prohibiting unfair or deceptive

trade practices nmade "in" sale of goods).
The consuner's action for alleged m srepresentati ons nade by

a drug manufacturer to a physician in Jones v. Sportelli, 166 N.J.

Super. 383, 390, 399 A 2d 1047 (1979), rested upon the New Jersey

statute's definition of the term"sale," which had been "liberally
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expanded by the Legislature" and enconpassed "any 'attenpt directly
or indirectly to sell."" Because the patient was indirectly
charged with the cost of the nedicine, the court found that the
manuf acturer had "indirectly" sold the nedicine to the consuner.

See id. Kicienba v. GD Searle & GCo., 680 F. Supp. 1293, 1305 (D

M nn. 1988), adopted the same reasoning, on the ground that "the
New Jersey statute cited in Jones is simlarly worded to [the
M nnesota statute at issue] to the extent that both statutes cover
"direct and indirect' outreaches to the public.” Thus, the actions
in Jones and Kicienba did not proceed upon the basis of
m srepresentations nmade in the sale fromthe manufacturer to the
physician, but on the basis of msrepresentations nade in an
"indirect" sale between the manufacturer and the consuner. The
anal ogous portion of Maryland's statute does not define "sale" to
enconpass "indirect" attenpts to sell. § 13-101(i).

The all eged m srepresentations regarding the plywod at issue
in this case are vastly different from the incorrect odoneter

readings at issue in State of Uah by Wlkinson v. B & H Auto, 710

F. Supp. 201, 204 (D. Utah 1988). The deceptive statenent in
W1l kinson was the odoneter reading of wused cars that were
eventually sold to the plaintiffs. As wth a deceptive statenent
on a |abel affixed by a manufacturer and passed along to the
consuner, the odoneter reading was transmtted verbatim to the
consurmer. Thus, the defendant's statenent was necessarily and
directly transmtted to the consuner as a part of the sale to the

consuner.
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The dissent asserts that consuners may rely on a
m srepresentati on made by a manufacturer to another manufacturer or
a supplier, because "[o]ften the manufacturer's representations
will be repeated by the internediate seller, or the internediate
seller will show the manufacturer's advertising to the consuner.™
This concern, however, cannot justify the broad sweep of the rule
advocated by the dissent, or the inposition of liability under the
CPA in this case. An internediate seller who provides fal se or
deceptive information to a consunmer is directly |iable under the
CPA. Sections 13-301 to 13-303 provide no exceptions for sellers
who sinply adopt false statenments told to them by others. By
giving consuners a cause of action against manufacturers for
statenents nade to other manufacturers, the rule proposed by the
dissent would re-wite warranty law as it applies to any product
that could be ultimately incorporated into a product used by
consuners.
V.

The question presented to us in the cross-appeal concerns
whet her the plaintiffs have alleged facts sufficient to establish
fraudul ent conceal nent that would toll the four year statute of
limtations contained in Maryland' s version of the UCC on sales.

See Code (1975, 1992 Repl. Vol.), 8 2-725 of the Comrercial Law

Article. W are unable to reach this issue, however, because the

1Al statutory references in this portion of the opinion
refer to Code (1975, 1992 Repl. Vol.), Commercial Law Article,
unl ess ot herw se indicat ed.
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record does not reflect the dates on which sales of goods occurred.
These dates are vital to the question before us because they mark
the accrual of the cause of action. |Indeed, the record could not
reflect such dates because the plaintiffs have not alleged any
sal es of goods under which the defendants nmade inplied warranties
to the plaintiffs.

Because the plaintiffs have no direct contracts wth the
defendants, they lack the privity that ordinarily has been required

to maintain a contract action. See, e.q., Phipps v. CGeneral ©Mdtors

Corp., 278 M. 337, 349, 363 A 2d 955 (1976). Maryl and's UCC
abol i shed the privity requirenment in many circunstances, but not in
the circunstances of this case. So called "vertical" privity, has
been abolished for actions by the buyer. § 2-314(1)(b). A buyer
is "a person who buys or contracts to buy goods." ld. 8§ 2-
103(1) (a) (enphasis added). Therefore, the buyer of goods can sue
anyone |listed in 8 2-314(1)(a), which includes essentially the
entire distribution chain.

The plaintiffs in this case, however, were never buyers in a
contract for the sale of goods. Under 8§ 2-105, goods are "al
things ... which are novable at the time of identification to the
contract for sale...." (Enphasis added). Wen the defendants sold
pl ywood to the builders, it was unquestionably a sale of goods,
giving the builders the right to sue under the UCCs inplied
warranties. The builders built houses, incorporating the plywod
into the roofs. At this point, the plywod ceased to be goods

because it becane a permanently affixed part of a townhouse and was
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thereafter not novable. Plaintiffs bought the plywod only as part
of a sale of an entire house and only after the plywod had been
permanently incorporated into the house. Therefore, when the
pl ainti ffs bought their houses, the plywod was not goods; it was
part of the real estate.

The only contracts for the sale of goods occurred between the
defendants and the builders. Plaintiffs cannot sue for a breach of
these <contracts wunless they <can circunvent the so called
“horizontal"™ privity requirenent. This requirenment has been
abol i shed by 8 2-318 for any person who is an "ultinmate consuner or
user of the goods or person affected thereby if it is reasonable to
expect that such person nmay use, consune or be affected by the

goods and who is injured in person by breach of the warranty."

(Enmphasi s added). The General Assenbly specifically chose this
| anguage over another option, known as the "third alternative,"”
whi ch woul d have extended "the rule beyond injuries to the person.”
8§ 2-318, comment 3. Therefore, the plaintiffs nust be "injured in
person" before they can sue, as foreseeable consuners or users of
t he product, under the warranties made in the contract between the
def endants and the buil ders.

Maryl and | aw al so recogni zes inplied warranties for new hone
sales simlar to those in the UCC See Code (1974, 1988 Repl
Vol ., 1994 Cum Supp.), 8 10-201 through 10-204 of the Real
Property Article. The plaintiffs, however, cannot sue these
def endants under the new home warranties because the warranties are

given only by builders and real estate brokers, not by
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manuf acturers of construction materi al s. Id. 8§ 10-201, 10-203.

Moreover, there are ordinarily no other warranties inplied in the

sal e of a house. Loch Hll Constr. Co. v. Fricke, 284 M. 708,

713, 399 A 2d 883 (1979); Neary v. Posner, 253 M. 401, 405, 252

A 2d 843 (1969); Alen v. WIkinson, 250 Md. 399, 398, 243 A 2d 515

(1968).

Accordingly, we agree with the trial court's dism ssal of the
UCC warranty clains, not on limtations grounds, but on the ground
that, based on the facts alleged in the conplaint, the plaintiffs
clains are sinply not cogni zabl e under the UCC. 12

JUDGMENT OF THE COURT OF SPECI AL

APPEALS AFFIRMED IN PART AND

REVERSED I N PART. ALL OGOSTS IN TH S

COURT _AND IN THE COURT OF SPECI AL

12 W disagree with the description by the Court of Special
Appeal s of fraudul ent conceal nent under Code (1974, 1989 Repl
Vol .), 8 5-203 of the Courts and Judicial Proceedings Article. W
have previously held that "where the underlying cause of action is
deceit, 8 5-203 does not require a fraud distinct from and
i ndependent of, the original fraud for the purpose of keeping the

injured party in ignorance of the cause of action.” CGeisz v.
Geater Baltinore Medical, 313 Md. 301, 325, 545 A 2d 658 (1988).
Al so, the fraud my be "an express, knowi ngly false
m srepresentation.” |d.

Clearly, the conplaint does not allege that defendants Hoover
Whod and Hoover Universal knew their statenents were false at the
time they sold the plywood that eventually conprised the roofs
bel onging to Herlihy and Karbeling. Nevert hel ess, the Court of
Special Appeals inplied that plaintiffs could establish fraudul ent
conceal nent sinply by showing (1) that the plaintiffs were diligent
intheir efforts to pursue their causes of action and (2) that the
defendants controlled all information concerning the plywood
defects and did not disclose it to the plaintiffs. Non-disclosure,
however, has never been sufficient to establish fraud, in any
context, absent sone duty to disclose.
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El dridge, J., dissenting:

| disagree with the majority's decision to affirm the
dism ssal of the plaintiffs' tort clainms and Consuner Protection
Act cl ai ns.

l.

In my view, the only way the Court could determ ne that
the economc loss rule bars tort recovery in this case is to draw
doubtful inferences favoring the defendants. The plaintiffs'
al l egations were sufficient to wwthstand a notion to di sm ss.

In considering whether the conplaint was properly
dismssed for failure to state a claim we should be guided by the
follow ng principle (Decoster v. Wstinghouse, 333 M. 245, 249,
634 A 2d 1330, 1332 (1994)):

"I'n determ ning whether the trial court erred
in granting the notion to dismss for failure
to state a claimpursuant to M. Rul e 2-322(b),
we must assune the truth of all well-pleaded
relevant and material facts as well as all
i nferences that reasonably can be drawn there-
from Dismssal is proper only if the facts
alleged fail to state a cause of action. Faya
v. Almaraz, 329 M. 435, 443, 620 A 2d 327
(1993); Sharrow v. State Farm Mutual, 306 M.
754, 768, 511 A 2d 492 (1968)."
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Moreover, not only must we assune the truth of all well-pleaded
facts and inferences, but we nust view them in the I|ight nost
favorable to the plaintiff. As Chief Judge Murphy recently stated
for the Court in Board of Education v. Browning, 333 Mi. 281, 286,
635 A 2d 373, 376 (1994),

"Dismssal is only proper if the facts and

all egations viewed in the Iight nost favorable

to the plaintiff fail to afford the plaintiff

relief if proven."
See, e.g., Berman v. Karvounis, 308 Ml. 259, 264, 518 A 2d 726, 728
(1987) ("Since we are dealing with a notion to dismss, we consider
appel  ants' wel | -pl eaded allegations in the |ight nost favorable to
them'). See also Stone v. Chicago Title Ins., 330 Md. 329, 333-
334, 624 A 2d 496, 498 (1993), and cases cited therein.

In Maryland, a plaintiff may recover in tort for an
economc injury resulting froma defective product if there is a
substantial and unreasonable risk of death or personal injury.
U S Gypsumv. Baltinore, 336 M. 145, 647 A 2d 405 (1994); Counci l
of Co-Owmners v. Wiiting-Turner, 308 Ml. 18, 517 A 2d 336 (1986).
Here, the plaintiffs have alleged in their conplaint that there is
an imediate threat of personal injury if weight is applied to
their roofs which are constructed with FRT plywood. The plaintiffs
have further alleged that this weight could be in the formof snow
on the roofs or persons on the roofs.

| nstead of accepting these assertions on their face and

drawi ng reasonabl e inferences fromthe assertions favorable to the
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plaintiffs, which is the correct approach in reviewng the
dismssal of a conplaint for failure to state a claim the majority
holds that the plaintiffs have not net the required |l egal threshold
of pl eadi ng. In so doing, the majority draws inferences in the
light nost favorable to the defendants and departs from our prior
cases.

I n anal yzing the conplaint, the mgjority first notes that
the plaintiffs failed to allege that any personal injuries have
occurred since the roofs were installed.? The majority then
reasons that because no actual injuries were alleged, the
plaintiffs have pled "nere "possibilities' of injury" and thus have
failed to sufficiently allege a cause of action. It is true that
conditions which "fall short of presenting a clear danger of death
or personal injury will not suffice to permt a tort recovery for
economc loss."” GCouncil of Co-Omers v. Witing-Turner, supra, 308
Ml. at 35 n.5, 517 A 2d at 345 n.5. The majority, however, appears
to be saying that in order to plead a legally sufficient economc
| oss cause of action in tort, the plaintiffs or others nust first
be injured. This clearly is not the |aw

The majority's reasoning contradicts the hol dings in our
previous cases and the rationale that pronpted this Court to
recogni ze a cause of action in tort for economc |oss absent an

actual injury. The very holding of Council of Co-Owmers v.

! Although this is technically correct, the mpjority points
out in footnote 3 of its opinion that, in an earlier version of the
conplaint, the plaintiffs had alleged that honmeowners and others
had fallen through the roofs.
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Whi ti ng-Turner, supra, 308 M. at 22, 517 A 2d at 338, is as
follows: "we hold that where a dangerous condition is discovered
before it results in injury, an action in negligence will lie for
the recovery of the reasonable cost of correcting the condition."
(Enphasi s added). The rational e underlying Maryland' s exception to

o>

the economc loss rule is that one should not have to wait for a
personal tragedy to occur in order to recover damages to renedy or
repair defects.'" Council of Co-Owmers v. Witing-Turner, supra,
308 Md. at 35, 517 A .2d at 345. In neither Witing-Turner nor U S
Gypsumyv. Baltinore, supra, had an actual injury occurred because
of the defective condition. Accordingly, in reviewng a notion to
dismss, any analysis that draws negative inferences from the
absence of an injury is entirely inappropriate.

It is comon know edge that homeowners or their agents
often need to walk on their roofs to clear debris, to clean
gutters, to clean downspouts, to replace shingles, to fix flashing,
to clean chimeys, to nount television antennas, etc. In |ight of
this, it is entirely reasonable to infer that there is a
substantial risk of serious personal injury because of the
defective roofs. Instead, the majority presunes that because no
such injury has yet occurred, no injury will likely occur in the
future. The nessage the ngjority sends to these honmeowners is that
they should attenpt to clean their downspouts, replace shingles,
etc., and sue for economc loss only after the roofs give way and

they fall, breaking their legs or their necks.

The majority also states "that it is the serious nature
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of the risk that conpels recognition of a cause of action in tort
for economc |oss, absent actual injury.” The majority then
concludes that the risk of harm alleged here is not sufficiently
serious, again draw ng a doubtful inference nost favorable to the
defendants. The nore appropriate inference here is that a serious
injury or even death is a foreseeable result of weight being
applied to a defective and deteriorating roof.

In evaluating whether the plaintiffs have alleged a
sufficiently serious risk of injury, | find the two hypothetica
situations discussed in the Wi ting-Turner opinion to be instruc-
tive. In Witing-Turner, the opinion at one point discussed two
hypot hetical situations, one of which was deened to state a
cogni zabl e cause of action in tort for econom c | oss and one which
was not. The Court in Wiiting-Turner, supra, 308 Mil. at 34-35, 517
A.2d at 345, quoting with approval fromthe opinion of the Suprene
Court of Indiana in Barnes v. Mac Brown and Conpany, Inc., 264 |nd.
227, 230, 342 N E. 2d 619, 621 (1976), first stated:

“"“If there is a defect in a stairway and

the purchaser repairs the defect and suffers

an economc |oss, should he fail to recover

because he did not wait wuntil he or sone

menber of his famly fell down the stairs and

broke his neck? Does the |aw penalize those

who are alert and prevent injury? Should it

not put those who prevent personal injury on

t he sane | evel as those who fail to anticipate
it? "

W went on in Whiting-Turner to answer the above questions in the

affirmative, upholding the right to recover for economc | oss where
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there is a risk of death or personal injury, but we did note a

situation where there should be no recovery. The Court expl ai ned

(ibid.):

"We conclude that the determ nation of
whether a duty will be inposed in this type of
case shoul d depend upon the risk generated by
t he negligent conduct, rather than upon the
fortuitous circunstance of the nature of the
resul tant damage. Where the risk is of death
or personal injury® the action will lie for
recovery of the reasonable cost of correcting
t he dangerous condition."

> "It is the serious nature of the risk

t hat persuades us to recogni ze the cause

of action in the absence of actual

injury. Accordingly, conditions that
present a risk to general heal th
wel fare, or confort but fall short of
presenting a clear danger of death or

personal injury wll not suffice. A

claimthat defective design or construc-

tion has produced a drafty condition that

may |ead to a cold or pneunonia woul d not

be sufficient.”

The allegation that defective and deteriorating roofs
will lead to serious personal injury if persons get on themor if

weight is applied, if proven, is nore analogous to the defective
stairway than a draft-related cold. The danger that someone wl |
be injured when a roof is constructed with defective materials is
nore of a probability than a possibility. To conclude otherw se
requires a weighing of the parties' clains, i.e., fact-finding. 1In
review ng the sufficiency of the plaintiffs' allegations, it is not
the proper role of a court to determne the truth of those all ega-

tions. In ny view, the plaintiffs have all eged enough. Further
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exploration concerning the extent of the risk presented by the
defective roofs should await trial

The nmpjority also appears to alter the test for
establishing a cause of action in tort for econom c | oss based on
a defective product. The majority states that the plaintiff nust
pl ead "the existence of a clear and extrene danger of death or
serious personal injury . . . ." As the previously gquoted passage
from the Witing-Turner opinion discloses, the Court in Witing-
Turner sinply required that there be a risk of death or serious
personal injury as opposed to "a risk to general health, welfare,
or confort." 308 Md. at 35 n.5, 517 A .2d at 345 n.5. The U S
Gypsum opi nion worded the test as follows (336 Md. at 156-157, 647
A .2d at 410): "a plaintiff may still recover in tort [for econom c
loss] if the defect creates a substantial and unreasonabl e risk of
death or personal injury." The majority today, in addition to
requiring that there be a substantial risk of serious injury,
requires that there be "a clear and extrenme danger" of death or
serious personal injury. The basic principle reflected in the
Whiting-Turner and U S. Gypsumcases is that a person saddled with
a defective product need not wait until soneone is killed or
injured before bringing a tort action to recover the cost of
correcting the dangerous condition. The test enunciated and
applied by the majority may largely undermne this principle. If
t he cause of actionis limted to those who can show that the risk
or danger of serious personal injury is "extrenme," and if a

defective and deteriorating roof that is unable to w thstand wei ght
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does not present an "extrene" risk, the cause of action recognized
in our prior cases may be illusory.

| would reverse the dismssal of the tort clains and
permt the trier of facts to determne whether there is a
sufficient risk of serious injury fromthe roofs constructed with
FRT pl ywood.

.

| believe that the plaintiffs' allegations were also
sufficient to set forth clains under the Consunmer Protection Act,
Maryl and Code (1975, 1990 Repl. Vol.), 8 13-101, et seq., of the
Commercial Law Article

The majority affirms the dismssal of the Consuner
Protection Act clainms on the ground that the defendants' alleged
m srepresentations about their brand of plywod roofing materi al
were made to the builders and not directly to the plaintiffs. The
majority suggests that if the defendant nmanufacturers had, by
advertising, directly attenpted to influence the plaintiffs to
purchase honmes containing the defendants' brand of plywood, the
plaintiffs would have stated a cause of action under the Consuner
Protection Act. Neverthel ess, because the defendants' advertising
was "targeted to builders that their products were suitable for
roofing," the majority concludes that the effect on the sale of
consunmer realty is "renote" and that, therefore, the plaintiffs
all egations are insufficient. | disagree.

The distinction drawmn by the majority between a nanu-

facturer's advertising ained directly at the ultimate consunmers and
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a manufacturer's advertising ainmed at internediate sellers such as
buil ders or building supply stores, is largely a distinction
Wi thout a difference. 1In either situation, the representations in
the manufacturer's advertising are intended to have the sane
effect, nanely the purchase of the product or purchase of hones
i ncorporating the product by the ultimate consunmers. The inter-
medi ate seller will obviously re-sell or recomrend to the consuner
t he product which the internedi ate seller has been induced to buy
because of the manufacturer's representations. Oten the manu-
facturer's representations wll be repeated by the internedi ate
seller, or the internediate seller will show the manufacturer's
advertising to the consuner. Wether a manufacturer's adverti sing
is directly ained at the ultimate consuners or indirectly aimed at
them through internediaries, the purpose is to induce the use of
the product by the ultinmte consuners.

The reality of the business and advertising world
necessitates protecting consuners in both situations. Nothing in
the |anguage of the Consumer Protection Act requires the
distinction drawn by the majority. On the contrary, the General
Assenbly foresaw the need to protect consunmers who are injured
indirectly by the unfair trade practices of renote nmerchants. The
Consuner Protection Act, by its very |language, contenplates this
indirect involvenment by defining a nerchant as "a person who
directly or indirectly either offers or nmkes available to
consuners any consuner goods, consuner services, consumer realty,

or consuner credit." § 13-101(g) of the Commercial Law Article,
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enphasi s added.

The majority is correct in characterizing this issue as
a "question of statutory construction, the goal of which is to
determ ne the CGeneral Assenbly's intent in enacting the |egisla-
tion." To guide our statutory construction, the General Assenbly
has mandated that the Consunmer Protection Act nust "be construed
and applied liberally to pronpbte its purpose,”™ 8 13-105 of the
Commercial Law Article. Rather than construe the Act liberally in
order to protect consuners, the majority ignores the definition of
"merchants”" that would hold the defendants liable for their
actions.

When a consuner is induced to purchase a defective
product by the manufacturer's msrepresentations, it matters little
whet her the m srepresentations were nmade directly to the consuner
or passed through an internediary. In either situation, the
pur pose of the Consuner Protection Act is inplicated. As one court
observed in holding that a consuner protection statute covered a
m srepresentation made by a seller to an internediary who in turn
sold the product to the consunmer, "to hold otherwi se would create
a | oophole which would effectively undermne the Act." State of
Uah v. B & H Auto, 701 F. Supp. 201, 205 (D. Utah 1988). See
al so, e.g., State v. Cottman Transm ssions, 86 M. App. 714, 724
n.9, 587 A 2d 1190, 1195 n.9, cert. denied, 324 M. 121, 596 A. 2d
627 (1991) ("Cottrman was found to be a "nmerchant.’ In order to
accept Cottman's theory, we would have to hold that a nerchant

conpany may insulate itself fromthe consequences of its deceptive
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practices by conducting them through internediaries. W reject
that theory"); Kocienba v. G D. Searle & Co., 680 F. Supp. 1293,
1305 (D. Mnn. 1988) (consuner protection statute permts a
consuner to sue an |UD manufacturer based on advertisenents to
doctors because statute covers direct as well as indirect adver-
tisenents); Pack & Process, Inc. v. Celotex Corp., 503 A 2d 646,
658 (Del. Super. C. 1985) (a roof manufacturer's representation to
an internmedi ate buyer nmay be the basis of a consunmer action by the
eventual consuner); Jones v. Sportelli, 166 N J. Super. 383, 390,
399 A 2d 1047, 1050 (1979) ("The provision of an IUD to a gynecol o-
gist essentially constitutes, at the very least, an indirect
attenpt to sell the IUDto a wanting patient with the concom tant
expectation of nonetary return").

| believe that by including the |anguage "directly or
indirectly" in the definition of nmerchant, the General Assenbly of
Maryl and intended to protect consunmers fromsellers of products who
insul ate thenselves from the consequences of their m srepresen-

tati ons or deceptive practices by utilizing internediaries.?

2 Such a construction does not, as the majority fears
provide a cause of action to a consuner who sues "for
m srepresent ati ons nmade by any manufacturer of a conponent part to
anot her manufacturer, so long as the conponent part was eventual |y
included in the product purchased by the consunmer.”™ Majority's
slip opinion at 21. M/ analysis here concerns the deceptions of a
manufacturer of a final product, not a renote manufacturer of a

conponent part. To presune that my position opens a "Pandora's
box" of litigation by consunmers agai nst manufacturers of conponent
parts is not accurate. The question of whether the statute
enconpasses suits by consuners agai nst manufacturers of conponent
parts is not before us in this case. | express no opinion on the
matter. | do note, however, that under the mgjority's own

standard, a consuner could sue a manufacturer of a conmponent part
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Judges Bell and Raker have authorized nme to state that

they concur with the views expressed herein.

so long as that manufacturer advertises directly to the consuner.



