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In this appeal, we nust determ ne whether admnistrative
suspension of a driver's |license under Maryland Code (1977, 1992
Repl. Vol., 1994 Cum Supp.) 8 16-205.1 of the Transportation
Article constitutes "punishnment”" within the anbit of the United
States Constitution's Double Jeopardy C ause or Maryland common
| aw, thereby precluding the State from bringing a subsequent
prosecution for the crinme of driving while intoxicated. W hold
that a tenporary suspension of a driver's |icense under 8§ 16-205.1
does not constitute "puni shnment” under the | aw of doubl e jeopardy.

I
A

Section 16-205.1 of the Transportation Article provides for
the tenporary suspension of a driver's license if a driver who is
under reasonable suspicion of driving while intoxicated or under
the influence of alcohol either (a) refuses to take a breath or
bl ood test to determ ne the alcohol concentration of his or her
bl ood or (b) takes a test and has a bl ood al cohol concentration
("BAC') of 0.10 or nore. 8 16-205.1(a),(b). If the driver refuses
to take a test, his or her driver's license is suspended for 120
days for a first offense and one year for a subsequent offense. 8§
16-205.1 (b)(i)(2). If the driver takes the test and has a BAC
above 0.10, his or her driver's license is suspended for 45 days
for a first offense or 90 days for a subsequent offense. 8§ 16-
205.1(b)(1)(1). The driver may request an adm nistrative hearing.

8§ 16-205.1(f). At this hearing, an adm nistrative |aw judge (ALJ)



may nodify the suspension or issue a restricted license if the
driver did not refuse to take a test, has not had a I|icense
suspended under 8 16-205.1 in the past five years, has not been
convicted of driving while intoxicated in the past five years, and
is required to drive in order to work or to attend an al cohol
treatment program 8§ 16-205.1(n).

B

On April 25, 1994, Ernest Jones, Jr. was arrested on the
charge of driving while intoxicated. A breath test taken shortly
after his arrest and with his consent determ ned that his BAC was
0.27. On August 31, 1994, an ALJ suspended Jones's license for 30
days pursuant to 8 16-205.1. The ALJ nodified the maxi num 45 day
suspensi on after finding that Jones needed to drive for purposes of
al cohol education and enpl oynent and because Jones had no prior
convictions for driving while intoxicated. After considering that
Jones previously had recei ved probation before judgenment tw ce for
driving while intoxicated, the ALJ declined to issue Jones a permt
restricted to work and al cohol education purposes and inposed a
strai ght 30-day suspensi on.

In a trial before the District Court sitting in Montgonery
County on Novenber 15, 1994, Jones was found guilty of driving
whi | e i ntoxicat ed. Jones appealed to the Crcuit Court for
Mont gonery County, where he filed a notion to dismss the
prosecution contending that to prosecute him for driving while
intoxicated after his driver's |license had al ready been suspended
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for the same reason constituted double jeopardy. The circuit court
(McKenna, J.) agreed and di sm ssed the prosecution agai nst Jones.
The State contends before us that the adm ni strative suspension of
Jones's license to drive does not bar a subsequent prosecution of
Jones for driving while intoxicated.
[
A
The Fifth Amendnent to the United States Constitution
provides, in part, "nor shall any person be subject for the sane
offense to be twice put in jeopardy of life or linb." Its
protection agai nst double jeopardy applies to the states via the

Fourteenth Anrendnent. Benton v. Maryland, 395 U S. 784, 794-96, 89

S.C. 2056, 23 L. Ed. 2d 707 (1969). Specifically, it "protects
agai nst three distinct abuses: a second prosecution for the sane
of fense after acquittal; a second prosecution for the sanme of fense
after conviction; and nmultiple punishnents for the sane offense.”

United States v. Halper, 490 U S 435, 440, 109 S. C. 1892, 104 L.

Ed. 2d 487 (1989). Since neither party contends that the
adm nistrative suspension of Jones's |license constituted a
"prosecution,” the inposition of crimnal sanctions agai nst Jones
for driving while intoxicated violates the Doubl e Jeopardy C ause
only if it constitutes a second punishment. O course, to be
subjected to a second puni shnent requires the inposition of a first
puni shnent . Therefore, prosecuting Jones for driving while
intoxicated only puts him in jeopardy a second tinme if the
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suspension of Jones's license under 8§ 16-205.1 constituted a
"puni shment” within the nmeaning of the Doubl e Jeopardy C ause.
Under our prior cases, 8 16-205.1 was not understood as
i nposi ng "puni shnent."” In those decisions, we focused on whet her
the proceeding was crimnal or civil in nature. If civil in
nature, the proceedings would not have inplicated the Double

Jeopardy O ause. Attorney Giev. Commin v. Andresen, 281 M. 152,

155, 397 A 2d 159 (1965) ("In order for the double |jeopardy
provisions of the Fifth Arendnent . . . to be applicable, it would
be necessary for this to be a crimnal proceeding."); see In re
John P., 311 Mmd. 700, 537 A 2d 263 (1988) (finding that proceedi ngs
resulting in loss of visitation rights or custody of child were

civil in nature and were not double jeopardy); Attorney Giev.

Commn v. Brown, 308 Md. 219, 223, 517 A 2d 1111 (1986) (hol ding
that | awyer's doubl e jeopardy clai mwas "inapposite, because | awer
di sci pline proceedings are not crimnal proceedings"). Under this
node of analysis, 8 16-205.1 would not constitute a "punishnment”
within the neani ng of the Double Jeopardy C ause.

Since 1989, however, the Suprene Court has revised its test
for determ ning when "punishnment” is inflicted under the Double
Jeopardy C ause. In the court below and in his brief to this
Court, Jones argues that three recent Supreme Court decisions
mandate the circuit court's finding that 8§ 16-205.1 i nposes

"puni shment." These cases are United States v. Halper, 490 U S

435, 109 S. Ct. 1892, 104 L. Ed. 2d 487 (1989), Austin v. United
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States, ___ US. __, 113 S. C. 2803, 125 L. Ed. 2d 488 (1993),

and Departnent of Revenue of Montana v. Kurth Ranch, = US |

114 S. C. 1937, 128 L. Ed. 2d 745 (1994). This appeal presents
the first occasion where we directly address a Fifth Amendnent
doubl e jeopardy challenge to a civil sanction since the Suprene

Court decided Kurth Ranch. For this reason, and because both

parties raise different contentions as to the node of anal ysis used
by the Suprene Court in these three cases, it is necessary to
exam ne each of the cases in sonme detail.

In Hal per, the Suprene Court held that a civil penalty inposed
upon Hal per as a result of his violation of the False C ains Act,
31 U S. C 88 3729-3731, constituted "punishnment” to the extent that
the penalty exceeded the governnent's |oss and actual costs in

enforcing the act. Halper, supra, 490 U S. at 447-52. Hal per was

convicted of 65 separate violations of the crimnal false clains
statute, 18 U.S.C. 8§ 287, each involving a demand for $12 in
rei mbursenent for medical services worth only $3. Id. at 437.
After Hal per was incarcerated and fined under the crimnal statute,
t he government sought to hold Halper additionally liable for a
$2,000 civil penalty for each of the 65 violations. |d. at 438.
In contrast to this $130,000 penalty, the governnment's direct |oss
was $585, and its expenses in prosecuting and investigating Hal per
were estimated by the trial court at $16,000. 1d. at 437, 452.
The governnent first argued that the Double Jeopardy C ause
did not apply because the proceedings were civil in nature. 1d. at
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446-47. The Court found that "the labels '"crimnal' and 'civil
are not of paranmount inportance,” and "the determ nation whether a
given civil sanction constitutes punishnment in the rel evant sense
requires a particularized assessnent of the penalty inposed and the
purposes that the penalty may fairly be said to serve." 1d. at
448,

The Court next dealt with the contention that the civil
liability inmposed on Hal per was not puni shnment because its purpose
was to provide a renmedy for the governnent's costs of investigating
and prosecuting false clains. Id. at 448-49. Noti ng that
"puni shnment serves the twin ainms of retribution and deterrence,”
Id. at 448, the Court stated that "'[r]etribution and deterrence
are not legitimate nonpunitive governnmental objectives.'" 1d.

(quoting Bell v. WIlfish, 441 U. S 520, 539 n.20, 99 S. . 1861

60 L. Ed. 2d 447 (1979)). Therefore, "a civil sanction that cannot
fairly be said solely to serve a renedi al purpose, but rather can
only be explained as also serving either retributive or deterrent
purposes, is punishnment."” Id. The Court relied upon the
"'tremendous disparity' between the CGovernnment's actual damages and
the civil penalty authorized by the Act" in holding that the
$130,000 liability could not be fairly seen as solely renedial
Id. at 452.

The rule in Halper, however, does not require an exact
bal ancing of a law s renedi al purpose. [d. at 449 ("W acknow edge
that this inquiry will not be an exact pursuit."). The Court noted
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that "the process of affixing a sanction that conpensates the

Government for all its costs inevitably involves an el enent of
rough justice." [1d. The focus is upon whether the statute may be
"fairly" said to be renedial, id. at 448, or whether the civi

penalty bears a "rational relation" to the governnent's renedia

goal . ld. at 449. Therefore, Halper announced "a rule for the
rare case," and stated that "[t]he rule is one of reason."™ |d.

Al t hough Hal per specifically addressed the renedial and punitive
nature of civil fines, its actual holding was phrased in nore
general terns:
We therefore hold that under the Doubl e Jeopardy O ause
a defendant who al ready has been punished in a crim nal
prosecuti on may not be subjected to an additional civil
sanction to the extent that the second sanction may not
fairly be characterized as renedial, but only as a
deterrent or retribution.
|d. at 448-49.
In Austin, the Suprene Court held that the Ei ghth Armendnent's

Excessive Fines O ause should be applied to in remcivil forfeiture

proceedi ngs. Austin, supra, _ US at __ , 113 S. C. at 2812.

The Court determ ned that such procedures nust conport with the
requirenents of the Ei ghth Anmendnent because they inpose
"“puni shnent." 1d. 1In making this finding, the Suprenme Court used
Hal per's definition of "punishnment" wunder the Double Jeopardy
Cl ause to define "punishment” for purposes of the Ei ghth Arendnent.
Id. at , 113 S. C. at 2806, 2811-12. The Court stated that

"[w] e need not exclude the possibility that a forfeiture serves



remedi al purposes to conclude that it is subject to the limtations
of the Excessive Fines Clause. W, however, nust determ ne that
[the forfeiture] can only be explained as serving in part to
punish.” [d. at  , 113 S. . at 2806.

In determ ning the purposes served by civil forfeitures, the
Court first |ooked at the historical uses of forfeitures, finding
that "forfeiture generally and statutory in rem forfeiture in
particular historically have been understood, at least in part, as
puni shnent . " Id. at , 113 S. . at 2810. The Court then
turned to the specific forfeiture provisions at issue, and found
"nothing in these provisions or their legislative history to
contradict the  historical understanding of forfeiture as
puni shnment." 1d.

In exam ning the provisions at issue, the Court specifically
noted provisions in the forfeiture statute focusing on the
culpability of the property owner, such as an "innocent owner"
defense and tying the forfeiture directly to the conm ssion of a
drug offense. 1d. at __ , 113 S. C. at 2810-11. The Court also
used the Ilegislative history to denonstrate that the civil
forfeiture provisions were punitive in nature, and that Congress
had passed them after finding that traditional sanctions were
i nadequat e. Id. Finally, the Court rejected the governnent's
argunent that the sanctions were renedial, finding that the
forfeited property was not itself dangerous and that there was no
connection between the anobunt recovered via civil forfeiture and
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the governnment's costs in enforcing the drug laws. |d. at _ , 113
S. ¢. at 2811-12.

In finding that the civil forfeiture law constituted
"puni shnent” the Court re-stated Hal per's holding that "'[a] civil
sanction that cannot fairly be said solely to serve a renedial
pur pose, but rather can only be explained as also serving either
retributive or deterrent purposes, is punishnment, as we have cone

to understand the term'" 1d. at _ , 113 S. . at 2812 (quoting

Hal per, supra, 490 U.S. at 448) (enphasis in Austin). Thus, "[i]n

light of the historical understanding of forfeiture as punishnent,
the clear focus of 88 881(a)(4) and (a)(7) on the culpability of
the owner, and the evidence that Congress understood these
provi sions as serving to deter and to punish, we cannot concl ude
that forfeiture under [these provisions] serves solely a renedial

purpose.” 1d.

In Kurth Ranch, the Court held that a "tax" on illegal drugs
i nposed after those drugs were seized by | aw enforcenent and taxing
the drugs at nore than eight times their market value inposed

"puni shnent"” under the Double Jeopardy O ause. Kurth Ranch, supra,

___uUSsS at __, 114 s. C. at 1948. In that case, six nenbers of
the Kurth famly were arrested and convicted for cultivating
marijuana on the famly farm 1d. at __ , 114 S.C. at 1942. The
famly also settled a civil forfeiture action with the county
attorney, agreeing to forfeit $18,016.93 in cash and equi pnent.
Id. In a third proceeding, the Mntana Departnent of Revenue
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sought to collect alnmst $900,000 in taxes on the confiscated
marij uana, hash tar, and hash oil. Id. at _ , 114 S. C. at
1942- 43. The Kurths filed a petition for bankruptcy, and the
Bankruptcy Court determ ned that Mntana's Dangerous Drug Tax Act
aut hori zed an assessnent of $181, 000 agai nst the Kurths, but that
this assessnent constituted double jeopardy. 1d. at _ , 114 S
Ct. at 1943.

The Suprene Court agreed that the drug tax was a second
"puni shnent"” that was forbidden by the Double Jeopardy C ause. In
finding that the tax was inposed as punishnent, the Court noted
that "while a high tax rate and deterrent purpose |end support to
the characterization of the drug tax as punishnment, these features,
in and of thenselves, do not necessarily render the tax punitive."
Id. at __ , 114 S. C. at 1947. The Court rested its holding on
two main conditions. First, the Court noted that "this so-called
tax is conditioned on the conmssion of a crine. That condition is
"significant of penal and prohibitory intent rather than the

gathering of revenue.'" 1d. (quoting United States v. Constantine,

296 U. S. 287, 295, 56 S. C. 223, 80 L. Ed. 233 (1935)). Second,
al though the tax "purports to be a species of property tax . . . it
is levied on goods that the taxpayer neither owns nor possesses
when the tax is inposed.” [d. at  , 114 S. . at 1948. Based
upon these factors, the Court found that "[t]aken as a whole, this
drug tax is a concoction of anonalies, too far-renoved in crucial
respects froma standard tax assessnent to escape characterization
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as puni shnent for the purpose of Double Jeopardy analysis."” 1d.
The Court declined to find that the tax statute had a renedi al
pur pose because "tax statutes serve a purpose quite different from
civil penalties, and Hal per's nethod of determ ning whether the
exaction was renedial or punitive 'sinply does not work in the case

of a tax statute.'" Id. (quoting Kurth Ranch, supra, _ U S at

., 114 s. . at 1950 (Rehnquist, C. J., dissenting)). I n
addition, Mntana presented no claim that its assessnent "even
renotely approximates the cost of investigating, apprehending, and
prosecuting the Kurths, or that it roughly relates to any actual
damages that they caused the State." |d.

B
The State and Jones raise conflicting contentions as to the

proper application of Halper, Austin, and Kurth Ranch. The State

argues that Hal per provides the relevant test, that Austin, as an
Ei ght h Anendnent decision, is inapplicable to the instant case, and

that Kurth Ranch is a narrow decision that is limted to tax cases.

Consequently, the State argues that Hal per applies, and 8 16-205.1
is only "punishnment” if the defendant can denonstrate that it was
i nposed sol ely for punishnent.

Rel ying heavily on the opinions of those dissenting in Kurth

Ranch, Jones argues that Kurth Ranch has dramatically expanded the

reach of the double jeopardy clause. He al so argues that Kurth
Ranch applies here because the suspension is conditioned on the
comm ssion of a crinme, because the |egislature had punishnment in
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m nd when it passed the statute, and because the |icense suspension
cannot be neatly divided between its possible punitive and renedi al
goals. Finally, Jones argues that 8§ 16-205.1 does not further the
remedi al goal of renmoving unsafe drivers from the road. As a
result, Jones argues that the suspension of his |icense cannot be
justified solely as renedial, and that it can only be described as
"puni shnment . "

In our opinion, neither party's contentions are entirely

correct. Hal per, Austin, and Kurth Ranch are all relevant

authority for the determ nation we nust nake. W note, however

that Hal per and Kurth Ranch, the two decisions dealing with the
Doubl e Jeopardy C ause, dealt with governnental overreaching on a
scale which is sinply not present in this case. The 30-day
driver's license suspension to which Jones was subjected is in no
way as severe as the $130,000 fine at issue in Halper or the drug
"tax" inposed on illegal goods at eight tines their "nmarket" val ue

at issue in Kurth Ranch. Hal per, supra, 490 U. S. at 438; Kurth

Ranch, supra, = US at __ , 114 S. C. at 1942-43. \Watever its

ills, 8 16-205.1 obviously does not present an abuse of
governnental authority of the magnitude presented in Hal per or

Kurth Ranch.

Al t hough the severity of the sanction inposed by § 16-205.1 is
one elenment in the balance that we nust ultimately draw, the
Suprenme Court's "puni shnent" anal ysis goes beyond the severity of

t he inposed sanction. Wile Halper, Austin, and Kurth Ranch do not
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provide a tidy formulaic approach through which a result may be
obtained by sinply plugging in relevant facts, they provide the
means by which we nust anal yze the issue before us. Qur analysis
begins as mandated in Halper: "the determ nation whether a given
civil sanction constitutes punishnent in the relevant sense
requires a particularized assessnent of the penalty inposed and the
pur poses that the penalty nmay fairly be said to serve." Hal per,
supra, 490 U S. at 448. Hal per conducted this particul arized
assessnent for civil fines, Austin conducted such an assessnent for

civil in rem forfeitures, and Kurth Ranch conducted such an

assessnment for a "drug tax." Here, we nust conduct a
particul ari zed assessnent of the purposes served by a |aw
suspending a driver's license when tests show that he had been
driving with a BAC exceeding a statutory maxi num

As an initial matter, the Supreme Court has nmade it clear that
whet her a sanction constitutes punishnment is not to be determ ned

fromthe defendant's perspective. Halper, supra, 490 U S. at 447

n.7. "On the contrary, . . . for the defendant even renedi al
sanctions carry the sting of punishnent.” Id. In finding that the
adm ni strative |icense suspensi on was puni shnent, the circuit court
bel ow nentioned several tinmes the extent to which a defendant's
I ivelihood may depend upon driving or the inportance of a driver's
license to a defendant. Wiile this may be true, and while a
defendant surely feels the "sting of punishnment” upon the
suspension of his or her license, we are here concerned wth
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i nqui ri ng whet her the statute serves the purposes of "punishnent”
within the specialized nmeaning of the Fifth Amendnent. And for
t hose purposes, the defendant's personal viewpoint is not at issue.

The central question before us is whether this application of
8 16-205.1 can "fairly" be said only to serve a non-punitive

purpose. See Kurth Ranch, supra, _ US at _ , 114 S C. at

1945, 1948; Austin, supra, _  US at _ , 113 S. . at 2812;

Hal per, supra, 490 U S. at 448. After examning the Suprene

Court's analysis in Halper, Austin, and Kurth Ranch, we believe our

own anal ysis appropriately proceeds along three axes. First, the
statute at issue nust be placed within historical context. W nust
exam ne prior uses of license suspension to determ ne whet her they
have been generally understood as punitive or non-punitive.
Second, with this historical understanding in mnd, we nust turn to
8 16-205.1 itself, and examne its |anguage, structure, and, to
sone degree, the legislature's intent. As a result of this
exam nation, we nust determne whether § 16-205.1 evidences a
purpose different from the historical wunderstanding given to
simlar statutes. Finally, if 8 16-205.1 serves both punitive and
non-puni tive purposes, we nust determ ne whether the non-punitive
purposes alone fairly justify the sanction inposed in this case.
1

W turn first to the comon understanding of |I|icense
revocations and the purposes that they serve. Austin and Kurth
Ranch denonstrate the two different ways in which this historica
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anal ysis may frane our exam nation of the purposes served by § 16-
205.1. In Austin, the Suprene Court reviewed in remforfeitures
under both English and American common | aw since the 18th Century
to determne that forfeitures have historically been recognized as

puni shment. Austin, supra, = US at __ , 113 S. . at 2806-10.

Then, finding "nothing in these provisions or their |egislative
history to contradict the historical understanding of forfeiture as
puni shrent, " the Court concluded that the provisions at issue could
only be explained as serving, at least in part, a punitive purpose.
Id. at __ , 113 S. C. at 2810, 2813.

In Kurth Ranch, the Court approached the same question from

the opposite direction. The Court first noted that taxes are
typically designed to raise revenue rather than to serve punitive
goal s: "Whereas fines, penalties, and forfeitures are readily
characterized as sanctions, taxes are typically different because

they are usually notivated by revenue-raising rather than punitive

pur poses. " Kurth Ranch, supra, = US at __ , 114 S. C. at
1946. The Court then proceeded to delineate the differences
between the "drug tax" and typical, non-punitive taxes, and

concluded that "[t]aken as a whole, this drug tax is a concoction
of anomalies, too far-renoved in crucial respects froma standard
tax assessnment to escape characterization as punishnment for the
pur pose of Double Jeopardy analysis.” 1d. at _ , 114 S. C. at

1948. Taken together, Austin and Kurth Ranch denonstrate that 8§

16-205. 1 shoul d be presuned to serve the purposes generally served
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by |icense suspensions unless the section is different from ot her
i cense suspensions in sone way that negates this presunption.?
W find that |icense suspensions generally serve renedial
pur poses. This conclusion is drawn from the purposes served by
licensing systenms thenselves, i.e. to protect the public from
unscrupul ous or unskilled operators who woul d ot herwi se engage in
the licensed activity. For exanple, Maryland requires a |license
before practicing any one of a wide range of professions in which
there is potential to cause injury to consuners through negligence

or mal feasance. See, e.qg., M. Code (1989, 1995 Repl.) 88 2-301,

3-302, 4-301, 5-301, 6-301, 7-301, 9-301, 10-206, 11-401, 12-301,
13-301, 14-301, 15-301, 16-301, 17-301 of the Business Qccupations
& Professions Article. Simlarly, a license or certificate of
i nspection nust be procured before operating certain types of

busi nesses. See, e.g., Ml. Code (1992, 1994 Supp.) 88 3-401, 7-

301, 9-301, 12-201 of the Business Regulation Article (requiring
i nspection certificate or license to operate anusenent attraction,
col l ection agency, enploynent agency, or pawn shop).

To ensure a licensee's capability, a licensee nust typically

meet certain standards before obtaining a license, such as

'n Hal per, the Court did not directly address the historical
or general purposes served by civil fines. The Court, however, did
review prior cases that found that civil fines serve renedial
pur poses. See Hal per, supra, 490 U S. at 442-46 (reviewng, in
particular, Helvering v. Mtchell, 303 U S 391, 58 S. . 630, 82
L. Ed. 917 (1938) and United States ex rel. Mircus v. Hess, 317
US 537, 63 S C. 379, 87 L. Ed. 443 (1943)).
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achieving a certain |l evel of education or passing an exam nati on.

See, e.g.. 8 3-303 of the Business Cccupations & Professions

Article (requiring both educati on and exam nati on before obtaining
an architect's license). To ensure that the public is protected,
|l icensing systens also typically require |licensees to neet certain
standards of conduct, and a license may typically be suspended or

revoked when a |licensee acts inproperly. See, e.qg., 8 4-314(a) of

the Business Occupations & Professions Article (providing for
denial of license to barber, reprimand of |icensee, or suspension
or revocation of license to barber if |icensee uses |icense
fraudulently, is inconpetent, is habitually intoxicated, or fails
to meet sanitary standards).

From the licensee's perspective, it is certainly true that
suspensi on or revocation of a license may feel |ike "punishnment."
A licensing systemis ultimate goal, however, is to prevent
unscrupul ous or inconpetent persons fromengaging in the |licensed
activity. To this end, revocation or suspension of a |icense
clearly prevents a wongdoer fromfurther engaging in the |licensed

activity, at least tenporarily.?

2The revocation of a |license may seem nore obviously renedi al
than a |license suspension, since, once a license is revoked, the
unscrupul ous operator is banned from the licensed activity
i ndefinitely. A license suspension, on the other hand, only
prevents the operator fromengaging in the activity for a limted
period of tine. W do not believe, however, that the Constitution
requires the legislature to inpose the nost severe sanction (and
hence require the licensee to feel the sharpest "sting of
puni shment") before the legislature's actions can be justified as
remedi al in nature.
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Bot h our own cases and those from other courts support this
concl usi on. For exanple, we have consistently found that
di sbarment proceedi ngs against an attorney guilty of m sconduct are
not conducted to punish the attorney but to protect the public from

attorneys who are not fit to practice. See Maryland St. Bar Ass'n

v. Sugarman, 273 Md. 306, 313-18, 329 A 2d 1 (1974), cert. denied,

420 U.S. 974 (1975) (tracing history of this rule back to Lord

Mansfi el d of the House of Lords); Maryland St. Bar Ass'n v. Frank,

272 Md. 528, 535, 325 A 2d 718 (1974) (agreeing that, in disbarnent
proceedi ngs against attorney, "'the primary purpose is not to
puni sh an offender; it is protect the public against nenbers of the
bar who are unworthy of the trust and confidence essential to the

relationship of the attorney and client'") (quoting In re Pennica,

36 N.J. 401, 177 A 2d 721, 730 (1962)).

Di sci plinary proceedings for other professional |icensees have

been viewed in the sane way. See, e.qg.., Loui v. Board of Medical
Exanminers, 78 Hawai'i 21, 889 P.2d 705, 709-13 (1995) (finding that
one-year revocation of license to practice nedicine was designed to
protect public fromunfit physicians and was not puni shnent under

Doubl e Jeopardy O ause); Schillerstromv. State, 180 Ariz. 468, 885

P.2d 156, 158-59 (Ariz. App. 1994) (finding that revocation of
license to practice as chiropractor was not "punishnent" because
pur pose of revocation was to protect public and maintain standards
i n profession).

In addition, we have concluded that suspension of a driver's
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license in at |east one circunstance serves renedial goals,
al t hough the Doubl e Jeopardy O ause was not at issue in that case.

In Rentals Unlimted v. Adnmnistrator, 286 M. 104, 405 A 2d 744

(1979), we found that a statute allowng the MVA to suspend the
license and registration of any person against whom a foreign
j udgenent has been rendered served

t he renedi al purpose of protecting the public fromthe
reckl ess operation of vehi cl es by financially
irresponsible drivers by assuring that operators and
owners of vehicles against whom judgenments m ght be
entered on account of negligent driving, are financially
able to pay damages . . . . To acconplish that purpose
fully, the MVA nust be authorized to suspend the |icense
and registration of any financially irresponsible vehicle
owner or driver :

ld. at 110. Qher courts have simlarly treated the suspension of

a driver's license as a renedi al neasure. See, e.qg.. Butler v.

Dept. of Public Safety & Corr., 609 So. 2d 790, 796 (La. 1992)

(concluding that "a driver's license suspension is a renedia
measure which attenpts to protect society fromthe hazards posed by
drunk drivers by renoving the driving privileges of those who have
been convicted of driving while intoxicated"). In general,
therefore, we find that procedures through which |icenses are
suspended or revoked have a renedi al purpose: that of preventing,
at least tenporarily, a wongdoer fromengaging in an activity when
there is reason to believe that they may perform the activity
unsafely.
2
We next examne 8 16-205.1 itself, to determ ne whether an
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adm ni strative |license suspension under this section denonstrates
a purpose different from that served by |I|icense suspension
proceedi ngs in general. Jones raises four argunents based on the
structure and legislative history of 8 16-205.1 as to why this
statute should be found to serve punitive purposes. First, Jones
notes that the |I|icense suspension is conditioned upon the
comm ssion of a crine. Second, Jones notes that the statute
provi des no basis for concluding in every case that the driver is
presently unsafe or that recidivismis likely. Third, Jones argues
that the legislature intended 8 16-205.1 to have a punitive effect
when the section was passed. Finally, Jones argues that the
maxi mum penalties inposed by 8§ 16-205.1 are so high that the
section nust have a punitive purpose.

We find nothing in the | anguage and structure of the statute
itself to show that § 16-205.1 serves a purpose different from any
other license suspension. The fact that the sanction inposed by §
16-205.1 is conditioned upon commtting acts which also constitute
a crinme does not provide evidence that it serves a punitive

pur pose. In Kurth Ranch, the fact that "this so-called tax is

conditioned on the commssion of a crinme" was significant in

finding that the drug tax only served punitive goals. Kurth Ranch,

supra,  US at |, 114 S. . at 1947. However, this factor
was significant because it differentiated the "drug tax" both from
"taxes with a pure revenue-raising purpose” and "m xed-notive taxes
t hat governments inpose both to deter a disfavored activity and to
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raise noney." 1d. In other words, since taxes are not typically
i nposed upon crimnal activities, this factor provided evidence
that the drug tax only served punitive purposes.

In contrast, |icense suspensions or revocations are commonly

predi cated upon activities that are also illegal. See, e.q.,

Sugar man, supra, 273 M. at 313-18 (finding wllful assistance in

evasi on of inconme taxes to be grounds for disbarnment of attorney);

Frank, supra, 272 Ml. at 535 (finding attenpted bribery to be

grounds for disbarnment of attorney); see also Loui, supra, 889 P.2d

at 705 (finding kidnapping and attenpted sexual abuse to be grounds

for revocation of license to practice nedicine); Schillerstrom

supra, 885 P.2d at 158-59 (finding subm ssion of false bills to be
grounds for revocation of chiropractor's |icense). Si nce
revocation or suspension of a license often occurs when the
|icensee acts in sone way harnful to the public, it should not be
surprising that the licensee's actions are sanctionabl e under the
crimnal justice system This does not, however, nmean that the
| icense suspension seeks to "punish" the offender. Wen facts
supporting a crimnal sanction also reveal that allowng a |icensee
to keep his or her |Iicense woul d endanger the public, revocation or
suspension of a license is fully in accord with a renedi al purpose.

Jones's second argunent, that 8 16-205.1 is punitive because
there is no basis for finding that Jones is an unsafe driver, is

also without nerit. Jones relies heavily upon Mditor Vehicle Adm n.

v. Mhler, 318 Ml. 219, 567 A 2d 929 (1990), where we found that a
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single conviction for driving while intoxicated did not justify a
finding that a driver was "unsafe" within the neaning of 8§ 16-206
of the Transportation Article. In that case, however, we also
noted that "the statutory devel opnent shows that the |legislature
meant to attach distinct nmeanings to 'unsafe,’ '"unfit,' and the two
"habitual categories'” in § 16-206. Id. at 227. The question
before us now is not whether Jones is an "unsafe" driver within the
meani ng intended by the legislature for 8§ 16-206. Rat her, the
question before us is whether § 16-205.1 fairly serves the purpose
of renoving drunk drivers from Maryl and' s roads.

Not hing in the Double Jeopardy Cl ause requires that a statute
operate with any specific degree of particularity. For doubl e
j eopardy purposes, an inquiry is nade into the statute's purpose,
not its breadth. If the class of individuals who fail or refuse to
take breath or blood tests have an increased probability of driving
while intoxicated, 8 16-205.1 can fairly be said to serve the
renmedi al purpose of maintaining safety on the public highways.® 1In
finding that 8 16-205.1 can fairly be said to serve this renedial

pur pose, we note that Jones was given probation before judgenent

The sole issue before us is whether 8§ 16-205.1 constitutes
puni shnment under the Double Jeopardy C ause, as incorporated
t hrough the Fourteenth Amendnent. Thus, we need not decide whet her
8 16-205.1 is overbroad under either the Due Process or Equa
Protection O auses of the Fourteenth Anendnent, although we note

t hat such a challenge is unlikely to succeed. See, e.qg.., lllinois
v. Batchelder, 463 U S 1112, 103 S. . 3513, 77 L. Ed. 2d 1267
(1983) (upholding Illinois's inplied consent |aw against a due

process chal |l enge).
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for driving while intoxicated twice before he was stopped for
driving while intoxicated in the instant case. As we see it, it is
not unreasonable for the State to fear that drivers such as Jones
may drive while intoxicated in the future.

In contrast to Jones's characterization of 8§ 16-205.1, we
think that this section and its application contain features
consistent with a renedial purpose. |If the defendant requests a
hearing, the ALJ can in sonme circunstances nodify the suspension
peri od based upon the petitioner's need to drive for purposes of
enpl oynent or al cohol treatnent. The form used by the ALJ in
maki ng findings of fact at this hearing specifically notes that the
ALJ must weigh "the adverse effect upon the petitioner's need to
drive for enploynent or alcoholic prevention purposes versus the
State's need to naintain safety on the public highways." Thus, the
ALJ nust specifically consider the renedial purpose behind § 16-
205.1 in making the appropriate determ nation.

The fact that the suspension period may only be nodified for
of fenders who have suffered neither a |icense suspension nor a
drunk driving conviction in the past five years is not indicative
of a punitive purpose. One can equally view the availability of a
nodi fication period for such "first offenders” as an attenpt to
| essen the "sting of punishnent” for the group of drivers who the
| egi sl ature thought woul d be | east dangerous if allowed to conti nue
driving. Simlarly, elimnation of this nodification period for
recidivists is consistent with the renedial goal of keeping the
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nmore dangerous drivers off the roads. The terns of 8§ 16-205.1
provide no indication that it serves punitive, as opposed to
remedi al , purposes.

There is no nerit to Jones's contention that the legislature's
intent and the severity of the sanction inposed by 8§ 16-205.1
denonstrate that this section only serves punitive, rather than

remedi al, purposes. W note that the Suprenme Court in Kurth Ranch

exam ned these factors, but only with a qualification: "W begin by
noting that neither a high rate of taxation nor an obvious

deterrent purpose automatically marks this tax a form of

puni shnent." Kurth Ranch, supra, = US at _ , 114 S C. at
1946. The Court, however, did note that "a high tax rate and
deterrent purpose |end support to the characterization of the drug
tax as punishnent." 1d. at _ , 114 S. Q. at 1947. 1In this case,
t hese factors at best support an argunent that § 16-205.1 furthers
both punitive and renedi al goals.

Jones argues that the changes nmade to 8 16-205.1 in 1989
denonstrate that the legislature intended the section to have
punitive effect. Jones particularly notes that the 1989 revisions
to 8 16-205.1 included providing for |onger |icense suspensions and
reducing the discretion of ALJs to nodify the length of a
suspensi on peri od. These changes, however, nerely evidence a
|l egislative intent to suspend nore drivers who drive while
i ntoxi cated for longer periods of tinme. These features of § 16-
205.1 do not indicate whether the suspensions were intended to
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puni sh the drivers or were intended to keep potentially dangerous
drivers off the road for a | onger period of tinme and with greater
certainty. The changes cited by Jones are consistent with either
a renedial or punitive purpose.

On the other hand, the State places undue reliance on previous
statements fromthis Court about the purposes of the drunk driving
| aws. The State correctly notes that "[w] e have consistently
recogni zed that the statutory provisions enacted to enforce the
State's fight against drunken driving . . . were enacted for the
protection of the public and not primarily for the protection of

the accused."” NMdtor Vehicle Adm n. v. Shrader, 324 Ml. 454, 464,

597 A 2d 939 (1991). The "protection of the public,” however, may
be advanced through the inposition of either renmedial or punitive
sanctions. |In addition, our previous statenents about the general
pur poses of the drunk driving laws in toto are of little help in
determining the legislature's intent in enacting the specific
provi sions before us here. Qur prior pronouncenents on the general

pur poses of the drunk driving | aws, therefore, are of little help.*

“The dual nature of such pronouncenents is anply denonstrated
by Wllis v. State, 302 Ml. 363, 488 A 2d 171 (1985), where we
noted that the General Assenbly's goal in enacting the drunk
driving laws was "to neet the considerable challenge created by
this problem by enacting a series of neasures to rid our highways
of the drunk driver nenace." 1d. at 369-70. The State used this
| anguage to support its contention that the drunk driving | aws were
renmedi al, but neglected to read the next sentence in this opinion,

which notes that "[t]hese neasures . . . are primarily designed to
enhance the ability of prosecutors to deal effectively with the
drunk driver problem" 1d. at 370.
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Turning to the legislative history itself, we find that it
denonstrates that both punitive and renedi al purposes notivated the
| egislators in enacting the anendnents that created 8§ 16-205.1's
adm ni strative per se |license suspension provisions. |In Johnson v.
State, 95 M. App. 561, 570, 622 A 2d 199 (1993), the Court of
Speci al Appeals conducted the sane exam nation of |egislative
intent that we conduct here, and determned that "the bil
[enacting the current version of 8 16-205.1] appears to have a two-
pronged purpose--first, to deter effectively those who would drive
drunk, and second to reduce fatalities caused by those drunk
drivers who drive while awaiting crimnal adjudication.” W find
no reason to disagree with this concl usion.

The adm nistrative per se |license suspension |aw was first
proposed in 1988, after the General Assenbly established a Task
Force on Drunk and Drugged Driving because "[t] he probl em of drunk
and drugged driving is of continuing concern to the citizens of the
State of Maryland." Joint Resolution No. 15 of the Acts of 1988,

quoted in Shrader, supra, 324 MI. at 460. As we noted in Schrader,

the goals with which this Task force was charged i ncl uded:

(1) Exam ning methods of increasing the
ef fectiveness of the renedies currently available for
conbatting drunk and drugged dri ving;

(2) Exam ning renedi es devel oped by other states
and jurisdictions to deal with the problem of drunk and
drugged drivers; [and]

(3) Recommendi ng changes and additions to current
laws and regulations dealing with drunk and drugged
drivers.

ld., quoted in Shrader, supra, 324 M. at 460. As an initial
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matter, we note the enphasis on "renedies" in the Task Force's
goal s, al though we cannot give nmuch weight to the use of the word
"remedy" by itself.

In an interim report issued in 1988, the Task Force
recommended that an "adm nistrative per se | aw' be enacted,

whi ch would provide "for the pronpt suspension of the
driver's license of an individual who, upon being
detained by a police officer on suspicion of driving or
attenpting to drive while under the influence of al cohol
or while intoxicated, either: 1) Refused to take a BAC
[ bl ood al cohol concentration] test; or 2) Submtted to
the BAC test, and the results exceeded a statutorily
defined limt." Task Force on Drunk and Drugged Dri vi ng,
InterimReport to the General Assenbly at 6 (1988).

Shrader, supra, 324 MI. at 460. As Jones correctly notes, the Task

Force's InterimReport to the General Assenbly enphasizes that the
adm nistrative suspension |aw "establishes an admnistrative
process and penalty that is separate and distinct fromany crim nal
process and penalty,"” that "the admnistrative process generally
provides a sure penalty,” and that "proponents claim that
adm nistrative per se is an effective deterrent to drunk driving."
Task Force on Drunk and Drugged Driving, Interim Report to the
CGeneral Assenbly at 11-12. This |anguage supports finding sone
punitive intent in proposing the admnistrative per se license
suspension | aw, although we place no greater reliance on the use of
the word "penalty" here than we place on the use of the word

"remedy” in the statenent of the Task Force's goals.?®

SAs the Suprene Court noted in Kurth Ranch, the Court
"recognized in Halper that a so-called civil 'penalty' my be
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In Shrader, we outlined the steps taken by the General
Assenbly follow ng the issuance of the Task Force's report:

In 1989, the CGeneral Assenbly enacted the adm nistrative
per se | aw recommended by the Task Force, rewiting 8 16-
205.1 of the Transportation Article to allow a person's
driver's license to be pronptly suspended for suspected
drunken driving if the person refused a test for bl ood
al cohol concentration. Ch. 284 of the Acts of 1989. The
| egislative history of Chapter 284 (House Bill 556)
indicates that the General Assenbly's desire for swft
and certain action against drunk drivers was bal anced
with concern for the adm nistrative needs of the MA

Shrader, supra, 324 M. at 464. Jones notes that in hearings

before the House Judiciary Commttee on House Bill 556, sone
Wi tnesses testified as to the deterrent effects of the
adm ni strative |icense suspension |aw. The Court of Special

Appeal s quoted sonme of this same testinony in Johnson, supra, 95

Md. App. at 570, to support its conclusion that the adm nistrative
suspension | aw serves both renmedi al and punitive purposes.

In Johnson, the Court of Special Appeals also quoted from a
report on House Bill 556 prepared by the Governor's Legislative
Ofice titled "Positive Aspects of Admnistrative Per Se." This
report noted the deterrent effect of the proposed |aw, but also
noted that it could lead to a reduction in fatal crashes and ot her
renedi al results. This report discussed the renedial purposes
served by the proposed law, noting that "[s]peedy [a]dm nistrative

sanctions would help the offender to recogni ze the cause and effect

remedial in character."” Kurth Ranch, supra, = US at __ , 114
S. CG. at 1945.
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relationship between the offense and the sanction that would
ot herwi se be weakened by lengthy delays,” that "[i]t takes drunk
drivers off the roads and it would save lives," and that "[q]uick
Adm ni strative Hearings could identify an individual who may be a
probl em drinker and result in alcohol treatnments sooner than the

del ays caused by the court trial." Johnson, supra, 95 Ml. App. at

569- 70.

Wthout ascribing overriding inportance to any particular
pi ece of legislative history, we conclude that it is nost likely
that the legislature had both renedial and punitive purposes in
mnd when it anended 8§ 16-205.1 in 1989. In assessing the
i nportance of these various indicia of |legislative intent, we nust
not place too much enphasis upon the casual use of words such as
"puni sh," "deter," or "renedy." The Suprene Court has not treated
the | abels attached to a statute by the legislature as strong

indicators of that statute's purpose. |In Kurth Ranch, the Court

characterized its use of such | abels as foll ows:

Hal per thus decided that the |egislature' s description of
a statute as civil does not foreclose the possibility
that it has a punitive character. W also recognized in
Hal per that a so-called civil "penalty" may be renedi al
in character if it nmerely reinburses the governnent for
its actual costs arising fromthe defendant's crimna
conduct .

Kurth Ranch, supra, = US at __ , 114 S. C. at 1945. As used

in Kurth Ranch, the purposes ascribed to a statute by the

| egislature are at best evidence of the purposes a statute my
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fairly be said to serve.®

Qur review of the legislative history of House Bill 556 |eads
us to conclude that two main goals notivated the |egislature: the
punitive goal of deterring future offenders and the renedi al goa
of renoving suspected drunk drivers from the road. Therefore
although it is not possible to quantify how nuch wei ght shoul d be
given to the legislature's intent, it did generally intend that 8§
16- 205.1 serve both renedial and punitive purposes.

Finally, we disagree wth Jones's contention that the
sanctions inposed by 8 16-205.1 are sufficiently severe that they

provi de evidence that it inposes punishnment. Wile in Kurth Ranch,

the Supreme Court did use the severity of the sanction inposed by
the "drug tax" as evidence that the tax was punitive, it noted that

"[a] significant part of the assessnent was nore than eight tines

1ln his concurrence to Hal per, Justice Kennedy outlined the
dangers that would result from relying too closely on the
legislature to determne the purposes served by a particular
statute:

Today's holding, | would stress, constitutes an objective
rule that is grounded in the nature of the sanction and
the facts of the particular case. It does not authorize

courts to undertake a broad inquiry into the subjective

purposes that nay be thought to lie behind a given

judicial proceeding . . . . Such an inquiry would be

anor phous and specul ative, and would mre the courts in

the quagmre of differentiating anong the multiple

purposes that underlie every proceeding, whether it be

civil or crimnal in nane.
Hal per, supra, 490 U.S. at 453 (citations omtted). Although the
use of legislative intent in Kurth Ranch nmakes it clear that we
must give sone weight to the legislature' s ascribed purposes, we
keep in mnd that the ultimate goal is to determ ne what purposes
the statute may fairly be said to serve, not sinply the purposes
that sone legislators or conmmentators desired the statute to serve.
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the drug's market value--a remarkably high tax." Kurth Ranch,

supra, _ US at __ , 114 S. C. at 1946. Jones argues that
"the license suspension penalty is devastating to many drivers."’
VWhile this may be true, we are unable to find either the 45-day or
one-year maxi mum suspensions provided by the statute to be
"remar kably high." To the contrary, we agree with the Suprene
Court of Chio that the interests advanced in renoving drunk drivers
fromthe highways "are of such a nature and inportance to society
in general that the inconvenience occasioned by the tenporary

suspension of driving privileges pales by conparison.” Gty of

Col unbus v. Adans, 10 OChio St. 3d 57, 461 N E. 2d 887, 890 (Ghio
1984) .
3

Having determned (1) that |icense suspensions typically serve
remedi al purposes, (2) that 8 16-205.1's | anguage and structure are
consistent with the renedial purpose of renoving potentially
dangerous drivers fromthe highways, and (3) that the |egislature
i ntended that 8 16-205.1 serve both renedi al and punitive purposes,
we now consi der whether the suspension of Jones's l|icense can be

justified solely by the renedial purposes served by the statue, or

"W only exam ne the maxi num potential punishnent insofar as
it may be relevant in discerning the purposes served by the statute
as a whole. In naking this examnation, it is inportant to restate
t hat whether a sanction constitutes punishnment is not determ ned
from the defendant's perspective because even renedi al sanctions
carry the "sting of punishnent." Halper, supra, 490 U S. at 447
n.7.
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whet her the suspension can only be explained if a portion of the
| i cense suspension is "punishnment."”

Jones argues that under Kurth Ranch, our inquiry nust end with

our finding that 8 16-205.1 serves both punitive and renedial
pur poses because this finding nandates a conclusion that 8§ 16-205.1
is "punishnment” for purposes of the Double Jeopardy d ause. e
di sagr ee. In Hal per, the Suprene Court exam ned a statute that
served both punitive and renedi al goals and determned that if the
remedi al goals by thenselves justified the sanction inposed, then

the statute did not inpose a "punishnment” for purposes of double

j eopardy. See Hal per, supra, 490 U. S. at 448-49. |n our opinion,

Kurth Ranch and Austin have not altered the Hal per test.

It is true that the Suprene Court did not apply the Hal per

test in Kurth Ranch and Austin. We believe that the Hal per test

was not used in these cases because no renedial justification was
found sufficient to justify any application of the statutes at
issue in those cases. In Austin, the Suprene Court rejected the
government's argunents that the in remforfeiture served renedia

goals. Austin, supra, = US at _ , 113 S. . at 2811-12. The

Court found that there was nothing crimnal or dangerous in
possessing the property that was sei zed, so the seizure renoved no
dangerous or illegal itenms fromsociety. 1d. |In addition, there
was no correl ation between any penalty inposed under the statute
and any danmages incurred by the government or the cost of enforcing
the law 1d.
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The Court's treatnent of the non-punitive justifications for

Montana's drug tax in Kurth Ranch was simlar. The Court rejected

the argunent that the tax served revenue-rai sing purposes because

it was "too far-renoved in crucial respects from a standard tax

assessnment to escape characterization as punishnent." Kurth Ranch,
supra, U S at , 114 S. . at 1948. Montana never asserted

that the drug tax served the renedi al goals of recoupi ng danages or
the costs of investigation or prosecution. | d. The Court's
treatment of the asserted non-punitive justifications given in

Austin and Kurth Ranch | eads us to conclude that in those cases,

the asserted non-punitive purposes were not sufficient to justify
any application of the statutes at issue. In contrast, we have
found that § 16-205.1 serves the legitinmate renedi al purpose of
renoving potentially dangerous drivers fromthe Maryl and hi ghways.

Conducting the analysis laid out in Halper, we find that the
remedi al purpose of maintaining safety on the public highways anply
justifies the maxi mum 45-day |icense suspension that 8§ 16-205.1 may
i npose upon a driver who fails a blood or breath test. 1In reaching
this conclusion, we note that the Hal per analysis "will not be an
exact pursuit” and that determ ning whether a sanction is justified
by its underlying renedial purpose "inevitably involves an el enent

of rough justice." Halper, supra, 490 U.S. at 449. It is for this

reason that the Suprenme Court in Halper declined to perform an

exact balancing of the asserted renedial and punitive purposes

served by the statute in that case. The Court sinply asked whet her
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the statute may be "fairly" said to be renedial, id. at 448, or
whether the civil penalty bore a "rational relation" to the
governnent's renedial goal. Id. at 449. It is also for this
reason that the Court described Halper as "a rule for the rare
case." Id. W do not find it unreasonable for the State to
renmove, for a 45-day period, the driver's |icense of soneone who
has failed a breath or blood test. The justification of keeping
drunk drivers off the highways is sufficient to find a reasonabl e
or "fair"™ connection between the renedial purpose and the |length of
the |icense suspension.

Finally, Jones argues that the question of whether the entire
sanction is fairly justified solely by renedial purposes is a
question of fact that nust lie within the discretion of the trial
court. In Halper, the Suprene Court left to the trial court "the
di scretion to determne on the basis of such an accounting [of the
government's danmages and costs] the size of the civil sanction the
Governnment may receive w thout crossing the Iine between renedy and

puni shnment." Hal per, supra, 490 U S. at 449. Such an approach

however, is not necessary here. Halper dealt wwth a potentially
open-ended sanction and a renedi al purpose resting upon underlying
factual questions that wll differ in each case: i.e., the
expendi tures and danages suffered by the governnent as a result of
each false claim See id. |In contrast, 8§ 16-205.1 provides upper
limts to the suspension period and its renedial justification is
the State's interest in maintaining safety on the highways. This
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justification will not vary from case to case, as would a
cal cul ati on of damages.

W find that no factual issue is presented for which we nust
remand or defer to the trial court. Because the maxi num 45-day
suspensi on that coul d have been i nposed upon Jones can be justified
solely by 8 16-205.1's renedi al purposes, the ALJ could not have
issued any sanction against Jones that would constitute
"puni shnent"” for doubl e jeopardy purposes. As a result, there was
no factual finding for the trial court to make with respect to the
remedi al purposes justifying 8 16-205.1

11

Nor is Jones's prosecution for driving while intoxicated
barred by Maryland's common-law prohibition against double
jeopardy. It is true that under Maryland' s conmmon | aw a def endant
cannot be "put in jeopardy again for the sanme offense--in jeopardy
of being convicted of a crinme for which he had been acquitted; in
j eopardy of being tw ce convicted and puni shed for the sane crine.”

Ganiny v. State, 320 M. 337, 347, 577 A.2d 795 (1990); see State

v. Giffiths, 338 M. 485, 489, 659 A 2d 876 (1995). W need not

deci de, however, whether Maryland's comon | aw contai ns a doubl e-

puni shnment analysis simlar to that used in Halper, Kurth Ranch,

and Austin.

It is unnecessary to decide that question at this tine because
Maryl and' s doubl e jeopardy protection can be overridden by statute.
"The rul e agai nst double jeopardy in Maryland is not established by
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the Constitution of the State but derives fromthe common law. The
rule may be anended by the Legislature and a statute which is
i nconsistent wwth its comon | aw scope and effect will prevail."

Ford v. State, 237 Ml. 266, 269, 205 A 2d 809 (1965). Thus, if we

accepted Jones's assertion that the |l egislature intended to punish
hi m under 8§ 16-205.1, we would be constrained to find that the
statute overruled the comon-|law doubl e jeopardy protection, if
any, to the extent of 8§ 16-205.1"s operation.

JUDGEMENT COF THE CdRCQUT COURT FOR

MONTGOVERY OCOUNTY REVERSED; CASE REMANDED

TO THAT COURT FOR FURTHER PROCEEDI NGS

CONSI STENT WTH THIS GPINL O\, GOSTS TO BE

PAI D BY RESPONDENT.
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