M chael Wiittlesey v. State of Maryland - No. 16, 1994 Term

CRI M NAL LAW - DEATH PENALTY - SENTENCI NG - Evidence offered at a
capital sentencing proceedi ng need not satisfy the requirenents
applicable to trial evidence.

CRI M NAL LAW - DEATH PENALTY - SENTENCI NG - At a capita

sent enci ng proceedi ng, court should exercise discretion and admt
any relevant and reliable mtigating evidence. Ruling that
hearsay evidence is per se inadmssible is error.

CRIM NAL LAW - SENTENCI NG - I n maintaining courtroomsecurity,
deci si on whet her accused shoul d wear shackl es nmust be made by
judge personally and nmay not be del egated to courtroom security
personnel .

CRI M NAL LAW - DEATH PENALTY - Where defendant is represented by
counsel, notice of intent to seek death penalty properly served
on defendant's counsel .

CRIM NAL LAW- RIGHT TO COUNSEL - Mere fact that State focused
i nvestigation on accused will not trigger accused' s Sixth
Amendnent right to counsel.

CRIM NAL LAW- RICGHT TO COUNSEL - Sixth Amendnent right to
counsel is offense specific.

CRIM NAL LAW- RIGHT TO COUNSEL - Exception to "offense
specificity" requirenment of the Sixth Amendnent not applicable
where fal se statenent charge and nurder charge are not "cl osely
related.”

CRI M NAL LAW - DOUBLE JEOPARDY - Common-| aw doubl e j eopardy bar
does not prevent subsequent prosecution of sanme defendant for
prenedi tated nmurder that arose out of sane circunstances upon
whi ch prior conviction for robbery was based.

CRIM NAL LAW - DOUBLE JEOPARDY - SENTENCI NG - Neither Doubl e
Jeopardy C ause nor Maryland common | aw bars use of prior
conviction arising out of same circunstances as aggravating
factor in death penalty hearing.

EVI DENCE - UNCHARGED M SCONDUCT EVI DENCE - Were probative val ue
of evidence does not depend upon proof that m sconduct actually

t ook place, courts should not apply Faul kner clear and convi nci ng
requi renent in assessing adm ssibility, but should apply

rel evance and bal anci ng requirenent.

EVI DENCE - Evidence of flight is adm ssible to show consci ousness
of guilt.
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Appel l ant M chael Whittl esey was convicted by a jury in the
Circuit Court for Caroline County, the Honorable J. Onen Wse
presiding, of the first degree nmurder of James Rowan Giffin. The
same jury then sentenced himto death. On this appeal, Wittl esey
rai ses eleven issues for our review Four of his assignnents of
error relate to the validity of his conviction:

(1) The State engaged in race discrimnation in the use
of its perenptory strikes during jury selection, in
violation of the Equal Protection C ause of the
United States Constitution, as construed in Batson
v. Kentucky, 476 U S. 79, 106 S. C. 1712, 90 L.
Ed. 2d 69 (1986).

(2) Certain statenents by appellant were elicited from
himin violation of his Sixth Amendnent right to
counsel and therefore should have been suppressed.

(3) Certain incul patory statenents by appellant should
have been ruled inadmssible as unchar ged
m sconduct evi dence.

(4) The jury instruction on first degree nmurder failed
to expl ai n adequatel y t he prenmedi tation
requi renment.

Appel | ant al so presents seven exceptions relating primarily to the
penalty phase of his trial. Three of these clains would preclude
entirely the inposition of the death penalty in this case:

(1) The Double Jeopardy C ause of the United States
Constitution and Maryland's common-law double
j eopardy doctrine prohibit the use of the robbery
for which appellant was already convicted as the
predi cate felony underlying the charge of felony
murder or as the aggravator in the sentencing
phase.

(2) The Maryland death penalty statute, Maryland Code
(1957, 1992 Repl. Vol., 1994 Cum Supp.) Art. 27, §



(3)

Appel l ant' s

-2 -

413, violates the Eighth Arendnent to the United
States Constitution in tw respects. First, by
permtting the use of the same act as a predicate
felony for felony nurder purposes and as an
aggravating circunstance in the sentencing phase,
the statute fails to narrow sufficiently the class
of murders for which capital punishnent is inposed.
Second, the allocation of the burden of proof as to
mtigating circunstances precludes the sentencer
from considering a full range of mtigating
factors, and the standard of proof prescribed for
t he final weighing process inadequately guarantees
the reliability of the outcone.

The State violated 8§ 412(b) of Article 27 by
serving notice of intent to seek the death penalty
on appellant's counsel, rather than directly upon
appel | ant .

four other objections would require only a new

sentenci ng hearing, at which the State would be free to seek the

deat h penal ty agai n:

(4)

(5)

(6)

The trial court erred in excluding, on grounds of
hearsay, certain mtigating evidence offered by
appel | ant .

The trial court's refusal to propound appellant's
requested voir dire questions concerning the
attitudes of prospective jurors toward the death
penalty inpaired appellant's efforts to select an
inpartial jury, in violation of his rights under
the Due Process Clause of the United States
Constitution, as construed in Wtherspoon .
Il'linois, 391 U S 510, 88 S. . 1770, 20 L. Ed.
2d 776 (1968), and Mrgan v. Illinois, 504 US
719, 112 S. . 2222, 119 L. Ed. 2d 492 (1992).

Appellant's right to due process was viol ated when
he was required to appear before the sentencing
jury in |l eg shackles.

! Unl ess otherwise indicated, all statutory cites herein are

to Maryl and Code (1957, 1992 Repl. Vol., 1994 Cum Supp.) Art.

27.
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(7) The trial court erred in permtting the State to
i ntroduce a videotape as victiminpact evidence.

We find no error in the guilt-or-innocence phase of the trial and
affirm the verdict of guilty. W agree with appellant's fourth
exception to his sentence, however, and we wll therefore vacate

t he death sentence and remand for a new sentencing proceedi ng.

l.

This case arises out of the disappearance of Janmes Rowan
Giffin in 1982. Appel lant was convicted in 1984 of robbing
Giffin. In 1990, Giffin's remains were uncovered in a state
park, and appellant was indicted for the first degree nurder of
Giffin.

On Friday, April 2, 1982, Jame Giffin, a 17-year-old senior
at Dulaney H gh School in Tinmonium Baltinore County, had two
conflicting plans for his afternoon and evening. The first plan
was to get together with Mke Wittlesey, who had attended school
wth Giffin before noving to Joppatowne, Harford County, and
enrolling in Joppatowne H gh School. Giffin asked Wiittlesey's
mot her in advance to give Wittlesey permssion to | eave school
early and go to Washington, DC., with Giffin, to see an el ephant
festival; she agreed, and the note she wote excusing her son from
school was admitted into evidence in the instant case. On the
afternoon of April 2, Giffin and appellant net in the parking | ot

of a shopping center in Joppatowne, where appellant introduced his
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girlfriend to Giffin. She asked when they would return from
Washi ngt on. Giffin responded that they would be back around 6
p.m; appellant said, "Tell the truth,” and Giffin changed his
answer to 10 p. m

Giffin's other plan for April 2 was to go on a retreat in
Cecil County with Young Life, a Christian youth group. At school,
Giffin sold sone tapes to an acquai ntance, prom sing to deliver
them that evening at the retreat. He also called hone in the
nmorni ng and asked his nother to prepare a few itens for himto
bring on the outing. He planned to run sone errands after school
and then be hone by 4 p.m, so that his father could take hi m back
to the school to neet the Young Life entourage.

When Jam e did not show up on tinme, his parents searched for
him and called the police, who also began looking for him The
Baltinmore County Police Departnment soon identified M chael
Wiittlesey as the last person known to have seen Giffin alive.
They spoke with himon April 3, the day after Giffin was reported
m ssing, and again on April 5 and April 8; at all of these
meetings, appellant clainmed that he had gone to Washington with
Giffin and two other people and gotten separated from Giffin
there. Detective Wayne Murphy of Baltinmore County al so spoke to
appellant's father, who said he had received a collect call from
appellant, claimng to be in Washington, on April 2; a subsequent
exam nation of phone conpany records showed that the call actually

cane from Atlantic Cty, New Jersey. Based on this clear
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i ndi cation of fal sehood, plus various discrepancies in appellant's
stories to the police, Detective Mirphy applied for a statenent of
charges accusing appellant of making fal se statenents to a state
official, in violation of Art. 27, § 151. Around April 15, a
District Court Comm ssioner in Baltinore County approved the
application and issued a warrant for appellant's arrest, which was
never served. The police and prosecutors continued to focus their
suspi ci on on appel l ant, however; he was subpoenaed to appear before
the grand jury investigating Giffin's disappearance, and the
police put a pen register on his phone to record all of the nunbers
he cal |l ed.

Meanwhile, on the night of April 10, eight days after
Giffin's disappearance, appellant went out for the evening with
David Strathy, a friend from Joppatowne Hi gh School. After
shooting pool with Strathy well into the norning of April 11,
appel l ant asked Strathy to take himto Gunpowder Falls State Park
and help himdig up sone gold and silver. Strathy testified that
he did not regard the request as suspicious, because precious netal
prices were high at that tinme and many people, including both
appel l ant and Strathy, were involved in trading second-hand gold
and silver. Once they reached a wooded area of the park, however,
appellant told Strathy that he really wanted to bury a body, not
dig up gold and silver. He led Strathy to a nound and showed hi m
a sneaker under the coverings at one end of the nound. Strathy

testified that the position of the sneaker suggested that it had a
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foot init. He used his shovel to renove sone dirt at the other
end of the nound and di scovered what appeared to be a red jacket;
he poked this itemwth the shovel and felt sonething hard, which
he believed to be a shoul der.

Convinced that there was in fact a dead body inside the nound,
Strathy imediately left the scene, acconpanied by Wittlesey.
Back in the car, he asked appel |l ant whose body was there; appell ant
said it was "a little kid with red hair," a description that fit
Jame Giffin. Strathy anonynously reported the incident about one
week after it occurred. He later recounted that he saw police
activity around the area he had directed themto, but the police
evidently found not hing. Meanwhi l e, the police |earned through
their pen register on appellant's phone that he was in frequent
contact with Strathy. On June 1, entirely independent of Strathy's
anonynous report, the police visited Strathy at work, and he again
reported the incident involving the body in the woods. At that
time, he led themto what he believed was the site he had visited
with Whittl esey, but they again turned up nothing.

The police were nevertheless able to take advantage of
appellant's confidence in Strathy. They enlisted himto arrange
meetings with appellant to try to elicit information about
Giffin's disappearance. During those neetings, on June 2 and 4,
1982, the police outfitted Strathy with a body wire, a snmall device
containing a mcrophone and transmtter which can be easily

conceal ed. Through this procedure, the police were able to record
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several conversations between Strathy and appellant ("the Strathy
conversations"), containing nunerous incrimnating statenments by
appel l ant, including a detailed description of how appellant buried
Giffin's body.

On June 6, two days after the second Strathy conversation, the
police executed a search warrant at the hone of Wittlesey's
not her, which was appellant's primary residence at the tine.
Appel | ant was present when the police searched his bedroom That
search turned up audio cassettes and a cassette player matching the
description of itenms belonging to Giffin.

Al t hough they had evidence indicating that Wittlesey had
killed Giffin, the prosecutors in Baltinore County still did not
have his body, a fact which they believed woul d have hi ndered any
prosecution for rmurder. They had, however, discovered Giffin's
bel ongings in appellant's possession. They had also found
Giffin's car in Atlantic Cty; as noted above, phone records
indicated that Wiittlesey called his father fromAtlantic Gty on
the day Giffin disappeared. On July 6, 1982, the grand jury for
Baltinmore County returned an indictnment against appellant for
robbery, assault with intent to rob, and three counts of statutory
theft (for Giffin's car, his cassettes, and his cassette player),
inviolation of 8§ 342 of Article 27. 1In 1984, appellant was tried
before a jury in Baltinore County, convicted on all counts, and
sentenced to 25 years inprisonnent (10 years on the robbery and 15

years for theft of the auto, to run consecutively; the renaining
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of fenses nerged). The Court of Special Appeals affirmed in an
unreported opinion. VWittlesey v. State, No. 764, Sept. Term
1984, unreported (MI. C. Spec. App. Jan. 30, 1985), cert. denied,
303 Md. 297, 493 A 2d 350 (1985). Wiittlesey has been incarcerated
since he was arrested on the robbery indictnent in June 1983.
After Jame Giffin's disappearance, his parents never
relented in their search for their only child, until, in 1990, they
finally found him See Wiittlesey v. State, 326 Md. 502, 514-19,
606 A 2d 225, 230-33 (1992) ("Wittlesey I") (detailing the search
for Giffin by his parents and the police), cert. denied, US.
, 113 S. . 269 (1992). Wth the assistance of an advanced radar
system the Giffins and the police located Jame Giffin's remains
at Qunpowder Falls State Park on March 24, 1990. One nonth |ater,
appel l ant was indicted for nurder in the first degree. See Art.
27, 88 407, 410.%2 He was subsequently served with notice of the
State's intent to seek the death penalty. See Art. 27, 8§ 412(Db).
After the case was renoved to Caroline County on appellant's
suggestion, appellant noved to dismss the prosecution as a
viol ation of the Double Jeopardy C ause of the Fifth Anendnent to
the United States Constitution. The trial court denied the notion.

VWhittlesey took an imrediate appeal to the Court of Special

2 Section 407 defines "wilful, deliberate and preneditated"
murder as first degree nurder. Section 410 designates as first
degree nurder "[a]ll nurder which shall be commtted in the
perpetration of, or attenpt to perpetrate, any . . . robbery."
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Appeal s, see Neal v. State, 272 Md. 323, 322 A 2d 887 (1974), and
we caused a wit of certiorari to issue to that court before
consi deration of the case.

We affirmed the trial court's denial of appellant's notion to
dismss. Wittlesey I, 326 M. at 535, 606 A 2d at 241. W agreed
wi th appellant that the nurder indictnment of 1990 invol ved the sane
conduct as the robbery and theft indictnment of 1982, and we assuned
that this factual overlap barred the second prosecution (absent
sonme exception) under the interpretation of the Double Jeopardy
Clause prevailing at the tine. See Gady v. Corbin, 495 U S. 508,
110 S. Ct. 2084, 109 L. Ed. 2d 548 (1990) (hol ding that the Doubl e
Jeopardy O ause prohi bits successive prosecutions based on the sanme
conduct), overruled by United States v. D xon, u. S. , 113 S
Ct. 2849, 125 L. Ed. 2d 556 (1993). W also noted that, absent
some exception, the prosecution on a felony nurder theory would be
barred by the nore traditional double jeopardy principles
enunci ated in Bl ockburger v. United States, 284 U S. 299, 52 S. Ct.
180, 76 L. Ed. 306 (1932). Wiittlesey I, 326 MI. at 526, 606 A 2d
at 237.

We hel d, however, that the exception enunciated in D az v.
United States, 223 U. S. 442, 32 S. C. 250, 56 L. Ed. 500 (1912),
woul d apply to a prosecution of first degree nmurder on a theory of
"wilful, deliberate and preneditated killing," see Art. 27, § 407,

or felony nurder. That exception, as we explained it in Wittl esey
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|, permts a subsequent prosecution on a greater charge after
conviction on a |esser charge where "a reasonable prosecutor,
having full know edge of the facts which were known and in the
exerci se of due diligence should have been known to the police and
the prosecutor at the tinme, would not be satisfied that he or she
woul d be able to establish the suspect's guilt beyond a reasonabl e
doubt." \Wittlesey I, 326 MI. at 527, 606 A 2d at 237.

After our decision in Wittlesey |, appellant was tried before
a jury in Caroline County and found guilty of both preneditated
murder and felony nurder. The same jury then proceeded to
determ ne his punishnment. See Art. 27, 8 413(b)(1). The State
noved all of its testinonial evidence and exhibits fromthe guilt-
or-i nnocence phase into evidence for sentencing purposes. Thi s
evidence was offered to establish that Wiittl esey was the princi pal
inthe first degree in Giffin's nurder, see Art. 27, 8§ 413(e)(1),
and to prove, as the sole aggravating factor, that the nurder was
commtted in the course of a robbery, see Art. 27, § 413(d)(10).
The jury found these facts to be established beyond a reasonabl e
doubt. The State al so presented victiminpact testinony fromJam e
Giffin's parents and a videotape of Giffin playing the piano, a
skill for which he had been nationally recognized.

In terns of mtigation, see Art. 27, 8 413(g), the State and
appel lant stipulated that appellant had not previously been

convicted of a crime of violence. Al t hough appel l ant had been
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convicted of the robbery of Jame Giffin, the State agreed to the
stipulation because the prior conviction arose from the sane
incident as the one involved in this case. The defense al so
produced testinony that Wiittl esey was young at the time the crine
was commtted; that the nurder was commtted during a quarrel
between Whittlesey and Giffin; that Wittlesey's prison record
contained only a few mnor rule infractions; that safeguards exi st
in the parole systemto assure that Wi ttlesey would stay in prison
if sentenced to life; and that he canme froma dysfunctional famly.

Whittlesey did not testify, but he did exercise his right of
al l ocution. See Maryland Rule 4-343(d). In his remarks to the
jury, he enphasized four points: that he was young at the tine of
the killing; that his prison record was good; that he was unlikely
to pose a threat to society in the future; and that, on the day
Giffin died, he (Wittlesey) had taken |ysergic acid diethylam de
(LSD) for the only tinme in his life. The jury unaninously found
that Whittl esey was of youthful age at the tine of the crinme and
that he canme froma dysfunctional famly; one or nore jurors al so
believed that appellant did not pose "a continuing threat to
soci ety" and that he had a ganbling problem

The jury unani nously concl uded that the aggravators outwei ghed
the mtigators and that appellant should therefore be sentenced to

death. See Art. 27, 8§ 413(h).



- 12 -
1.
We begin by addressing Wittlesey's four objections to his

convi cti on.

A. Race Discrimnation in Jury Selection

Appel l ant asserts that the State exercised a perenptory
chall enge to strike an African-American venirewonman because of her
race, in violation of the Equal Protection O ause of the Fourteenth
Anmendnent to the U S. Constitution.® The trial court found that
t he appellant failed to make out the necessary prima facie case of
di scrim nation under Batson v. Kentucky, 476 U S. 79, 106 S. C
1712, 90 L. Ed. 2d 69 (1986). W find no error.

VWen a crimnal defendant raises a Batson claim the tria
judge nust follow a three-step process. The burden is initially
upon the defendant to nake a prima facie show ng of purposeful
discrimnation. Stanley v. State, 313 MI. 50, 59, 542 A 2d 1267,
1271 (1988). If the requisite showi ng has been nade, " the burden
shifts to the State to cone forward wth a neutral explanation for
chal l enging black jurors."" 1d. at 61, 542 A . 2d at 1272 (quoting
Batson, 476 U S. at 97); Tolbert v. State, 315 MJI. 13, 18, 553 A 2d
228, 230 (1989); see also Mgjia v. State, 328 MI. 522, 531 n.6, 616

A.2d 356, 360 n.6 (1992) (updating the Batson test in |ight of

3 "No State shall ... deny to any person within its
jurisdiction the equal protection of the laws.” U. S. Const.
anend. XV, § 1.



- 13 -
subsequent decisions). "Finally, the trial court nust determ ne
whet her the defendant has carried his burden of proving purposeful
discrimnation.” Hernandez v. New York, 500 U S. 352, 359, 111 S.
Ct. 1859, 114 L. Ed. 2d 395 (1991) (plurality opinion of Kennedy,
J.); see also Stanley, 313 M. at 62, 542 A 2d at 1273.

The disputed strike in this case involved prospective juror
Gaendol yn Wight. After conpletion of voir dire and excuses for
cause, six African-Anericans remai ned anong the fifty-five nenbers
of the wvenire. The State exercised its second and fourth
perenptory challenges to exclude African-Anmerican wonen from the
jury. Appel  ant objected on Batson grounds after the State
chall enged Ms. Wight with its fourth strike.* Appellant draws an
i nference of discrimnation fromthe two strikes taken together,
but only the exclusion of Ms. Wight is challenged on this appeal.

After the defense objected, counsel clarified for the court
that, although both of the disputed strikes involved wonen, the
Bat son objection was limted to race, not gender.® Defense counsel
then asserted that the circunstances raised a prima facie case of

race discrimnation. The trial judge replied:

4 Al 't hough appellant is white, he has the right to chall enge
t he exclusion of African-Anericans fromthe jury. See Powers v.
Chio, 499 U S. 400, 111 S. C. 1364, 113 L. Ed. 2d 411 (1991).

5 Appel lant's brief suggests that the court erred by not
finding a prima facie case of discrimnation based on either race
or sex. It is clear fromthe trial record, however, that the
obj ecti on was based on racial grounds al one; therefore, we wll
not consider the gender claim
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Well | don't find any racial issue that the

State has to explain at all, but if you want,

under Batson or sonething, theory of |aw that

hasn't been deci ded yet.
It appears fromthis response that the court had concluded that no
prima faci e case had been nade, but nevertheless invited the State
to provide race neutral reasons for its strikes. The State then
explained that it had struck the first black veni rewonan because of
her apparent reluctance to serve on a jury in a capital case and
Ms. Wight because of "her enploynent." Defense counsel requested
that the State be nore specific and that the court inquire as to
whet her any ot her nenbers of the venire had the sanme occupation as
Ms. Wight. The court nade no further inquiry and overrul ed
appel l ant's Bat son obj ection.

We reviewthe trial court's finding that the party contesting
the strikes has failed to establish a prinma facie case on a clear
error standard. See Stanley, 313 MI. at 84, 542 A 2d at 1283
Al though it woul d have been preferable for the trial judge to state
the reasons for his ruling expressly, we presune that the tria
judge properly applied the law. Beales v. State, 329 MI. 263, 273,
619 A 2d 105, 110 (1993). Furthernore, upon our own exam nation of
the record, we do not think the trial court's conclusion was
clearly erroneous.

Havi ng found no clear error in the finding that appellant had

not established a prima facie case, we affirmthe court's rulings

in response to appellant's Batson objection.
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B. Sixth Amendnent Exclusionary Rule

Appel | ant next excepts to the denial of his notion to exclude
the Strathy conversations from evidence on Sixth Amendnent
grounds. © As described above, the Strathy conversations were
recorded after Detective Wayne Miurphy of the Baltinore County
police had applied for a statenent of charges agai nst appellant for
allegedly making false statenents to the police. Wth this
application, he obtained a warrant for appellant's arrest; this
warrant was never served. The charge thus remai ned outstandi ng at
the tinme the Strathy conversations occurred.

Under the Sixth Amendnent to the United States Constitution,
a statenent by the defendant is not admssible in a crimnal trial,
absent a proper waiver, if it was nade (1) out of the presence of
counsel, (2) in response to interrogation by an agent of the State,
and (3) after the right to counsel had attached with respect to the
charge being tried. See Maine v. Multon, 474 U S 159, 106 S. Ct.
477, 88 L. Ed. 2d 481 (1985); United States v. Henry, 447 U S. 264,
100 S. C. 2183, 65 L. Ed. 2d 115 (1980); Kirby v. Illinois, 406
UusS 682, 92 S. . 1877, 32 L. Ed. 2d 411 (1972); WMassiah v.
United States, 377 U S. 201, 84 S C. 1199, 12 L. Ed. 2d 246
(1964). In this Court, it is wundisputed that the first two

requirenents are satisfied in this case.

6 "In all crimnal prosecutions, the accused shall enjoy the
right . . . to have the assistance of counsel for his defence.”
U.S. Const. anend VI.
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Wth respect to the third requirenent, Wittlesey offers two
rationales for finding that his right to counsel had attached.
First, he suggests that the right attached sinply by virtue of the
investigators' focus on him as their prime suspect. Focus,
however, is not the trigger for the attachnment of the right to
counsel. "'[A] person's Sixth and Fourteenth Anendnent right to
counsel attaches only at or after the tine that adversary judici al
proceedi ngs have been initiated against him'" United States v.
Gouvei a, 467 U.S. 180, 187, 104 S. C. 2292, 81 L. Ed. 2d 146
(1984) (quoting Kirby, 406 U S. at 688). Adversary proceedi ngs are
commenced by a "formal charge, prelimnary hearing, indictnent,
information or arraignment." Lodowski v. State, 302 Ml. 691, 716,
490 A 2d 1228, 1240 (1985), vacated for further consideration, 475
U S 1078, 106 S. C. 1452, 89 L. Ed. 2d 711, holding reinstated in
relevant part, 307 M. 233, 242-43, 513 A 2d 299, 304-05, cert.
denied, 475 U.S. 1086 (1986). Thus, the nere fact that the State
has focused on one individual will not trigger the accused' s right
to counsel

Whittl esey's second argunent for finding that the right to
counsel had attached requires us to accept two prem ses: First,
that Detective Murphy's filing of the statenment of charges caused

appellant's Sixth Amendnent right to attach with respect to the
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fal se statenents charge.’” Second, that the attachment of the right
to counsel on the false statenments charge caused this right to
attach with respect to the nurder charge as well. Because we
reject the second premise, we find no error in the adm ssion of
appel l ant's statenents.

The United States Suprene Court has frequently reiterated that
"the Sixth Arendnent right [to counsel] . . . is offense-specific.”
McNeil v. Wsconsin, 501 U S 171, 175, 111 S. C. 2204, 115 L. Ed.
2d 158 (1991); accord Mdran v. Burbine, 475 U S. 412, 431, 106 S
Ct. 1135, 89 L. Ed. 2d 410 (1986). Under this principle, the Sixth
Amendrent woul d not bar the adm ssion at Whittlesey's nurder trial
of statenents nade before he was charged with nurder, even if the
statenents were nade after the right to counsel had attached with
respect to the fal se statenents charge.

Two Suprene Court cases, however, arguably establish an
exception to this rule. The first case is Brewer v. WIlIlians, 430
UusS 387, 97 S. . 1232, 51 L. Ed. 2d 424 (1977), which invol ved
t he di sappearance of a young girl. After Wllianms was formally
charged with abduction, the police elicited fromhimthe |ocation

of the girl's body. He was then charged with nurder. The Suprene

" Because we dispose of this issue on other grounds, we wll
not reach the question of whether the filing of a statenent of
charges alleging an offense within the exclusive jurisdiction of
the District Court will cause the Sixth Anmendment right to attach
prior to service of the warrant. For a case finding that the
right to counsel had attached in these circunstances, see State
v. Nelsen, 390 N.W2d 589 (lowa 1986).
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Court held that WIllians's statenments were inadmssible in his
murder trial, wthout nentioning the principle of "offense
specificity."”

The other case is Maine v. Multon, 474 U S. 159, 106 S. C
477, 88 L. Ed. 2d 481 (1985), in which Multon and a co-def endant
commtted a burglary, but were originally indicted only for theft.
After this indictnment was returned, the co-defendant agreed to
cooperate with the police and to attenpt to elicit incrimnating
statenments from Moulton. The effort was successful, and the
incrimnating statenents Muwulton made to his co-defendant led to
the addition of burglary and other charges against Multon.
Moul ton was convicted, but the Suprenme Judicial Court of Maine
reversed, finding a violation of Multon's Sixth Arendnent right to
counsel. The United States Suprene Court affirnmed this decision.
474 U. S. at 168. Notably, the Court reversed both the theft and
t he burglary convictions, notw thstanding that Moul ton had not been
charged with burglary when the statenents were elicited. | d. at
180.

In light of Brewer and Multon, several jurisdictions have
recogni zed that the right to counsel applies to sone offenses that
have not yet been charged. See, e.g., United States v. Kidd, 12
F.3d 30, 32 (4th Gr. 1993) (recognizing but not applying the
exception); Hendricks v. Vasquez, 974 F.2d 1099 (9th Gr. 1992)

(recognizing but not applying the exception); United States v.
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Carpenter, 963 F.2d 736 (5th Gr. 1992) (recognizing but not
appl ying the exception); United States v. H nes, 963 F. 2d 255, 257-
58 (9th G r. 1992) (recognizing but not applying the exception);
United States v. Cooper, 949 F.2d 737, 743-44 (5th Gr. 1991)
(recognizing but not applying the exception); United States v.
Mtcheltree, 940 F.2d 1329 (10th Gr. 1991) (applying the
exception); People v. Cankie, 124 II1l. 2d 456, 530 N E.2d 448
(1988) (applying the exception); State v. Tucker, 137 N J. 259,
645 A.2d 111 (1994) (recognizing but not applying the exception),
cert. denied, u. S. , 115 S. C. 751 (1995); see also United
States v. Louis, 679 F. Supp. 705 (WD. Mch. 1988) (finding that
the right to counsel attached to uncharged offenses, wthout
relying on Brewer and Moulton to support this proposition); Inre
Pack, 420 Pa. Super. 347, 616 A 2d 1006 (1992) (applying
exception), allocatur denied, 634 A 2d 1117 (1993); Upton v. State,
853 S.W2d 548 (Tex. Oim App. 1993) (holding, without citation to
Brewer or Moulton, that the defendant's statenents concerning a
robbery were i nadm ssi ble where they were made after the defendant
had been arraigned for the underlying theft); but see People v.
Clair, 2 Cal. 4th 629, 828 P.2d 705, 722, 7 Cal. Rptr. 2d 564
(holding that, in light of subsequent Suprene Court pronouncenents,
Brewer and a line of California cases deviating from offense
specificity are "no longer vital"), cert. denied, US. , 113 S

Ct. 1006 (1993). Specifically, these courts have recogni zed t hat,
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once the right to counsel attaches with respect to a charged
offense, it may carry over to "closely related" but uncharged
crimes.

This is a question of first inpression for this Court. At the
outset, we question whether this doctrine of carry-over is in fact
conpel | ed by Suprene Court precedent.® W need not resolve this
guestion, however. Instead, we shall follow a simlar approach to
that taken by the Court of Special Appeals in Bruno v. State, 93
Ml. App. 501, 613 A 2d 440 (1992), aff'd, 332 Md. 673, 632 A 2d
1192 (1993), the only reported Maryl and deci sion addressing this
I ssue. In Bruno, after the defendant was charged with rape, he

di scussed with various people, including a government informant and

8 The hol dings in Brewer and Moul ton, upon cl ose inspection,
do not appear to stray so far fromoffense specificity as
appel l ant and sone courts have suggested. In Brewer, the Suprene
Court of lowa had found that Wllianms's right to counsel had
attached on the nurder charge, but that he had waived the right.
Brewer, 430 U.S. at 394. As for Multon, the Suprene Court in
that case affirnmed the judgnment of the Suprene Judicial Court of
Mai ne, which reversed Multon's convictions, on the apparent
assunption that Mouwulton's right to counsel had attached with
respect to the burglary charges. These determ nations are
significant because the procedure for commencenent of crim nal
proceedi ngs, which in turn triggers the attachment of the right
to counsel, is generally prescribed by state |law. See More v.
Illinois, 434 U S. 220, 228, 98 S. . 458, 54 L. Ed. 2d 424
(1977); State v. Johnson, 318 N.W2d 417, 432 (lowa), cert.
denied, 459 U. S. 848 (1982). Thus, the Suprene Court did not
reexam ne the state findings on this issue.

Furthernore, in Brewer, the interrogation violated an
express agreenent between the police and WIllians's counsel; the
Suprenme Court's conclusion may have been based on this apparent
m sconduct, in addition to Sixth Anendnent considerations. Cf
Mtcheltree, 940 F.2d at 1343 (finding carry-over because of
m sconduct by investigators).
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an undercover police officer, the possibility of having the rape
victim killed to prevent her from testifying against him The
def endant was subsequently indicted for solicitation to conmt
mur der and obstruction of justice.

The Court of Special Appeals, speaking through Chief Judge
Wl ner, did not decide whether the right to counsel will ever carry
over from a charged offense to an uncharged but closely related
offense. Instead, the court found no carry-over in the case before
it, concluding that the "new charges fil ed agai nst appellant were
not at all closely related to those for which he was al ready under
i ndi ctment . " Id. at 514, 613 A 2d at 447. Li ke the Court of
Speci al Appeals, we will not decide whether the Sixth Amendnent
ever requires carry-over fromone offense to another, but instead
will focus on whether the offenses involved in this case are
closely related to each other. |If they are not, then there was no
Si xt h Amendnent vi ol ati on.

To determ ne whether the false statenments charge was cl osely
related to the instant nurder charge, we now exam ne the deci sions
of the courts that have applied the doctrine of carry-over.
Whittl esey has urged upon us the test espoused by People v.
Clankie, 124 111. 2d 456, 530 N E.2d 448 (1988). In that case,
after the defendant was formally charged with burglary, he told a
police informant that the indictnment against him contained the

wong date for the crine. The prosecution responded by filing an
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information alleging burglary and stating the correct date; trial
on this information was joined with the trial on the origina
indictnment, and Cankie was found guilty of the burglary count
containing the correct date. At trial, dankie' s statenents to the
i nformant were admtted against him he was acquitted on the forner
count of burglary and convicted on the latter. The Suprene Court
of Illinois reversed d ankie's conviction, interpreting Brewer and
Moulton to apply the Sixth Amendment exclusionary rule to al
of fenses "closely related" to an of fense already charged. d ankie,
530 N. E. 2d at 452.

The courts of Illinois have given the term"closely rel ated"
a narrow interpretation, sonetinmes relying on the phrase "extrenely
closely related,” which also appears in Clankie. 1d.; see People
v. Spivey, 245 I1l. App. 3d 1018, 615 N. E. 2d 852, 855 (1993) (two
simlar sets of crimnal acts, occurring in the sanme |ocation but
at different tinmes and involving different victins, were not
"extrenely closely related"); People v. Dotson, 214 1Il. App. 3d
637, 574 N E 2d 143, 149 (where detective investigating a shooting
mur der arrested defendant on a firearns charge, the two of fenses
were not "closely related"), appeal denied, 580 N E.2d 123 (1991).

Among the other courts that have addressed this issue, two
i nes of decisions have energed. In one line, the courts have
i nvoked Si xth Amendnent carry-over for deterrent purposes where (1)

the offenses are "closely related,” <construing that phrase
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relatively broadly, and (2) there is evidence of deliberate police
m sconduct. See, e.g., United States v. Martinez, 972 F.2d 1100
(9th Cir. 1992) (remanding for a determ nation of whether state
prosecutors deliberately dropped charges against defendant to
facilitate a federal investigation of the sane conduct); United
States v. Mtcheltree, 940 F.2d 1329 (10th Cr. 1991) (reversing
conviction for witness tanpering where the defendant (Mtcheltree)
was indicted for a drug offense, and then she contacted a potenti al
governnent witness (R zzo) in the drug case, and the governnent
exploited that contact to acquire evidence for the drug prosecution
and for a witness tanpering prosecution that arose fromthe contact
between Mtcheltree and R zzo); United States v. O sen, 840 F.
Supp. 842 (D. Uah 1993) (concluding that there was no m sconduct,
and that the disputed statenments were therefore admssible in a
federal prosecution, where federal agents had elicited statenments
from the defendant after the right to counsel had attached with
respect to a state charge arising fromthe sane incident). W do
not have allegations of m sconduct here; thus, the instant case is
not wwthin this |line of decisions.

I nstead, we will consider whether this case falls within the
second line of cases deriving from C anki e and anal ogous deci si ons
in other jurisdictions. These cases focus entirely on whether the
facts underlying charged and uncharged offenses are "closely

related,” Cankie, 530 N.E. 2d at 451, "inextricably intertw ned,"
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United States v. Cooper, 949 F.2d 737, 743 (5th Cr. 1991), cert.
denied, 504 U S. 975 (1992), or "inextricably enneshed,” In re
M chael B., 125 Cal. App. 3d 790, 178 Cal. Rptr. 291, 295 (1981).
The unifying theme anong the Sixth Amendnent cases has been
that the right to counsel carries over only to new charges arising
from "the sanme acts on which the [pending] charges were based.™
United States v. Louis, 679 F. Supp. 705, 709 (WD. Mch. 1988).
To determ ne whether the sanme acts underlie both charges, courts
have | ooked for identity of tinme, place, and conduct. United
States v. Kidd, 12 F.3d 30, 33 (4th Cr. 1993); United States v.
H nes, 963 F.2d 255, 257 (9th G r. 1992); Hendricks v. Vasquez,
974 F.2d 1099, 1104-05 (9th CGr. 1992); United States v. Carpenter,
963 F.2d 736, 741 (5th CGr. 1992); Bruno v. State, 93 Mi. App. 501,
514, 613 A 2d 440, 447 (1992), aff'd, 332 M. 673, 632 A 2d 1192
(1993); Upton v. State, 853 S.W2d 548, 555-56 (Tex. Crim App
1993). Sone have also required identity of prosecuting sovereign.
See, e.g., United States v. WIllians, 993 F.2d 451, 457 (5th Gr
1993); United States v. Nocella, 849 F.2d 33, 37-38 (1st Cr.
1988); United States v. O sen, 840 F. Supp. 842, 849 (D. Utah
1993); but see Louis, 679 F. Supp. at 709. Another test enployed
by at |east one court is whether the statenents elicited by the
police constituted evidence of both offenses. See In re Pack, 616

A. 2d 1006 (Pa. Super. 1992).
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I n measuring the scope of Sixth Anendnent carry-over, we think
two cases are particularly on point. The first, United States v.
WIllianms, 993 F.2d 451 (5th GCr. 1993), involved a defendant
accused by the State of Arkansas of illegal delivery of controlled
subst ances. After she had been formally charged with the drug
of fenses, she was called before a federal grand jury investigating
a local drug organization. Based on her testinony in that
i nvestigation, she was charged with making false declarations
before a grand jury. The Fifth Grcuit held that the state crine
and the subsequent prevarication about it were not "extrenely
closely related.” 1d. at 457. Consequently, the right to counsel
had not attached wth respect to the fal se declarations charge.
W also find Hendricks v. Vasquez, 974 F.2d 1099 (9th G

1992), instructive. That case involved a series of nurders
commtted in the summer of 1980 in Los Angel es, Oakland, and San
Franci sco. In the spring of 1981, Hendricks was arrested by
federal authorities in Dallas and arraigned on a charge of
interstate flight from hom cide charges. He was then questioned
about the nurders in San Francisco, for which he had not yet been
charged. The Ninth Crcuit stated,

Al t hough not wholly unrel ated, the two crines

[murder and interstate flight from nurder

charges] have totally independent el enents.

The nurders were separate incidents from the

flight; they were neither "inextricably

intertwned" with the flight nor did they
arise fromthe sane conduct.
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ld. at 1104-05. The court held that Hendricks's right to counsel
had not attached wth respect to the nurder charges.

Turning now to the case before us, we conclude that the fal se
statenents charge and the nurder charge are not "closely rel ated"
of fenses. The false statenents occurred days after the nmurder, in
anot her | ocation. The conduct was also distinct; as WIlianms and
Hendri cks establish, coonmtting a crinme is separate froman attenpt
to avoid responsibility for it.

As for the sane evidence test, we reach the sanme result.
Because Wiittlesey, in his statenents to the police, denied harm ng
Jame Giffin, any adm ssion to nmurder woul d have provi ded support
for the false statenents allegations, as well as the nurder charge.
On the other hand, the false statenents charge could have been
supported by evidence that appellant told the police inconsistent
stories in his tw neetings wth them wthout regard to which
story was true. Furthernore, the State could disprove many of
appellant's statenents to the police, such as his claimto have
gone to Washington with Giffin, wthout having to show that
appellant had killed Giffin. Thus, the proof for the two crines
does not necessarily require identical evidence.

We therefore find that the Sixth Arendnent right to counsel
even if it had attached for the fal se statenents of fense, had not
attached for the nurder charge. Thus, with respect to the instant

charge, Wiittlesey was not immnized from questioning in the
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absence of counsel, and the Strathy conversations were properly

admtted i nto evi dence.

C. Uncharged M sconduct Evi dence

Appel I ant contends that the trial court erroneously admtted
certain evidence that appellant characterizes as other crines
evidence. The court admtted this evidence on the ground that it
did not constitute uncharged m sconduct evi dence.?®

The first occasion happened during testinony by appellant's
friend Shawn Potochney. Pot ochney testified for the State that
Whittl esey had recounted that he had carried a knife while he was
inthe District of Colunbia with Giffin, and that the police had
confiscated it fromhimafter a woman wal ki ng ahead of himreported
that he was follow ng her. The second occasion was when the
prosecution introduced portions of the Strathy conversations that
i ncluded Wiittl esey's comments that, in order "to get out of here"
to avoid prosecution, he could commt various crines, including
r obbery.

Appel l ant' s Knife.

The defense first objected to what it called other crines

evi dence when appellant's friend Shawn Potochney testified that,

the day after Giffin's death, appellant spun an el aborate tale

® For purposes of this opinion, we will use the phrases
"other crines evidence" and "bad acts evidence" interchangeably,
along with the unbrella term "uncharged m sconduct evi dence."
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about a visit to Washington, D.C., with Giffin the previous day.
At one point, Potochney testified, Wittlesey clained to have had
trouble with the police during his outing:

M ke just told his father and nme sitting

there, | guess, that when he was on his trip

in Washington, he was conplaining that the

police confiscated this knife he carried
The defense objected on the basis that the testinony related to
"other crinmes.” The State argued that carrying a knife is not
necessarily a crine, or even a bad act. The trial judge's response
is transcribed as "unintelligible," but he appears to have agreed
with the State, as he overruled appellant's objection. After this
ruling, Potochney resuned as foll ows:

[ T]he story [Wiittlesey] told us was that when

he was down in Washington, that there was sone

bl ack woman wal king in front of them. . . and

t hat she got scared . . . and thought M ke was

follow ng her, so she called the police . :

and then they took his knife off of him
Appel | ant again objected to the references to the knife.

There was no objection concerning the woman who called the
police. Any objection to the adm ssion of details about the wonman
is therefore not preserved for our review W think the references
to the knife and to the woman who was frightened by Wittl esey were
intertwi ned, however, and that the story should thus be treated as
a whol e.

Before this Court, the State reiterates that Potochney's

testinony about the knife did not constitute evidence of other
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crines, because nere possession of a knife is not a crine under the
| aws of Maryland or the District of Colunbia. Mreover, the State
notes that walking behind a woman is not a crine, either.
Appel | ant responds that, under the circunstances of this case
t hese acts could be construed as m sconduct. W agree, and we
therefore treat Potochney's story as bad acts evidence. See
generally E. I mM nkelried, Uncharged M sconduct Evidence 8§ 2:14
(1994) (observing that acts that may reflect negatively on the
defendant's character inplicate the policies underlying the rule
agai nst other crinmes evidence).

This Court has adopted a general rule of exclusion wth
respect to bad acts evidence. Harris v. State, 324 M. 490, 494-
95, 597 A 2d 956, 959 (1991). Procedurally, this rule entails a
t hree-step process for the adm ssion of such evidence. First, the
trial court nmust find that the evidence "is relevant to the of fense
charged on sone basis other than nere propensity to commt crine."
Id. at 496, 597 A 2d at 960; see also State v. Faul kner, 314 M.
630, 634, 552 A 2d 896, 897-98 (1989). Second, the court must find
by clear and convinci ng evi dence that the defendant participated in
the alleged acts. Harris, 324 M. at 498, 597 A 2d at 960;
Faul kner, 314 Md. at 634, 552 A 2d at 898. Third, the court nust
determ ne that the probative value of the evidence substantially

outweighs its potential for unfair prejudice. Harris, 324 Ml. at
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500-01, 597 A 2d at 962; see also Faul kner, 314 M. at 635, 552
A . 2d at 898.

If we were to apply this test, Wittlesey's declarations
concerning the knife would be inadm ssible. The evidence fails the
second prong of the test; far from being supported by clear and
convincing evidence, Wittlesey's statements were thoroughly
discredited by the State's evidence that he never even went to
Washi ngton the evening Giffin disappeared. Mreover, the State
did not introduce the evidence for the truth of Wittlesey's
i ncul patory statenent and coul d never prove that the appellant was
involved in the "other crime."

We are thus faced with three choices: we can apply the Harris-
Faul kner test and hold the evidence inadm ssible because it fails
t he cl ear-and-convincing requirenment; we can find that this is not
uncharged m sconduct evidence and hold that the Harris-Faul kner
test is inapplicable; or we can find that this is uncharged
m sconduct evidence, and that it is wthin the general rule of
exclusion, but hold that it is subject to sone exception permtting
its adm ssion. As we now explain, we adopt the third approach and
consequently find that Potochney's testinony was not inadm ssible
as uncharged m sconduct evi dence.

In United States v. Byrd, 771 F.2d 215 (7th G r. 1985), the
Seventh Crcuit adopted the third approach and created an exception

to the general rule concerning the adm ssion of other crinmes for
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cases where the probative value of the evidence does not depend on
whet her the prior bad act ever actually occurred. In Byrd, the
governnent all eged that Jesse Byrd and Sara Carlton had used forged
wi thdrawal slips to withdraw noney from a bank account. At Byrd's
trial, Carlton testified that Byrd had told her he needed the noney
"“to cover sonme noney that was taken [from his enpl oyer] that he
said he had got robbed, but really didn't."" Id. at 220. The
defense objected that this appeared to be evidence of enbezzl enent
by Byrd.

Applying a three-prong test essentially the sane as the
Harris- Faul kner test, the Seventh Circuit found that the
enbezzl enent had not been established by clear and convincing
evi dence. ® Rather than exclude the evidence, however, the court
created an exception providing that evidence of prior bad acts may
be adm tted w thout satisfying the clear-and-convincing threshold

if the "probative value [of the proffered evidence] . . . does not

0 I'n the Seventh Circuit,

evi dence of uncharged m sconduct is

adm ssible only if it nmeets the foll ow ng
requirenents: (1) it fits wthin an exception
recogni zed by Rul e 404(b) of the Federal

Rul es of Evidence, (2) its probative val ue
outweighs its prejudicial effects, and (3)
the m sconduct is proved by clear and

convi nci ng evi dence.

Byrd, 771 F.2d at 220 (citation omtted).
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depend on whether the m sconduct it reports actually took place."
ld. at 223. The court offered a hypothetical exanple:

[ S]uppose that a bank teller testifies that

the defendant, in conmtting a robbery,
pointed to a bulge in his coat pocket and
said, "I"ve killed three people with this, and
"1l kill you, too." The testinony is
probative of the fact that the robber was
ar med. But its probative value does not
depend on the truth of the robber's statenent
that he has killed three people. The
testinony is not offered to prove that the
robber killed three people in the past, in

order to prove fromthat uncharged m sconduct

sone fact material to the crine for which he

is nowon trial. Consequently, no purpose is

served by barring the admssion of the

testinmony unless the three previous killings

are proved by clear and convincing evidence.

It does not matter whether the killings took

pl ace or not.
ld. at 221. In Byrd, the court found that while Byrd' s statenent
suggested that he had enbezzled noney, it was relevant to his
nmotive to steal even if the enbezzl ement never occurred, so long as
Byrd believed that he m ght be held responsible for the mssing
noney.

The exception created by the Byrd court is, however, a limted
exception to the general rule relating to the admssibility of
uncharged m sconduct. The court stressed that, notw thstanding the
i napplicability of the clear-and-convincing requirenent to this
type of evidence, the testinony nust nonetheless conply with the

other two parts of the three-prong test. Upon determning that the
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evi dence before it satisfied these requirenents, the court held
that the evidence had been properly admtted. 1d. at 223.

We agree with the Byrd court that statenments that indicate
that the defendant has participated in "bad acts" but that are not

of fered for that purpose require special treatnment. The evidence

may have substantial probative value, but, if subjected to the
cl ear-and-convincing requirenent, it would be excluded "for a
reason that has no application in the circunstances.” 1d. at 222.

Thus, where the probative value of the evidence does not depend
upon proof that the m sconduct actually took place, the court
shoul d not apply the clear-and-convincing requirenent in assessing
the admssibility of the testinmony. Before admtting the evidence,
however, the trial court still mnust decide whether the testinony is
adm ssible for sonme purpose other than to prove bad character
propensity, or the |like, and whether the probative value
substantially outweighs the risk of unfair prejudice.

In this case, we find that the disputed testinony was
adm ssible. The evidence was not offered to prove that Wittl esey
actually went to Washington with a knife. Instead, the State
of fered Potochney's testinony to show that appellant felt the need
to tell a false story, indicating consciousness of quilt. The
particul ar details concerning the knife and its confiscation were
relevant in the nature of an "alibi"™ for the nurder weapon; the

jury could infer that appellant fabricated this tale about his
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m ssing knife to preenpt suspicion that he had stabbed Giffin and
then left the knife at the scene of the killing or disposed of it
somewhere el se. In this respect, appellant's statements were
relevant to the issue of crimnal agency.

We hold that the trial court properly admtted this evidence.
This evidence had substantial probative value, in that it
hi ghl i ghted appell ant's fear of prosecution. By contrast, the risk
of unfair prejudice was slight, because the State established that
Whittlesey's story was false; thus, any inference that the jury
m ght have drawn fromthe fact that Whittlesey took a knife with
him to Washington was likely to have been elimnated by the
evi dence that appellant never even went to Washi ngton.

Appel lant's Pl ans for Escapi ng Prosecution.

Prior to trial, the appellant requested that the trial court
redact "any and all references to Defendant's involvenent in " other
crimes' or "bad acts'" fromthe tapes of the Strathy conversati ons.

In certain portions of these tapes, appellant and Strathy
di scussed plans to flee Maryland to avoid charges relating to
Giffin's death. (Wile Strathy was cooperating with the police,
he had been telling appellant that he (Strathy) could get in
trouble for having gone with appellant to see Giffin's body and
then not reporting it to the police.) Thr oughout these
di scussions, appellant noted illicit ways he mght be able to

support hinself as a fugitive. In one exanple, he specul ated,
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| mght take a bus ticket to, uh, to Del aware,

take a bus ticket to Del aware! Then take a

bus from Del aware to New Jersey. Get inside

t hat car. The car's unlocked and the key's

hi dden by the seat. GCet inside the car.

Nah, they m ght have that under

surveillance; it's been there too | ong. Yeah,

so fuck that car. | just, | just knock

sonebody over the head with one of those

things wth chains, you know, |I'mpretty good

with that, knock sonmebody over the head, take

their car. In sonme parking |ot. It's the

only thing | can do.
Before the tapes were played for the jury, the defense requested
the exclusion of these statenents relating to crimnal activity
during flight.

The trial court, concluding that this evidence reflected
appel lant's consciousness of guilt regardless of whether he
actually commtted the crinmes described in the tapes, declined to
apply the rule against bad acts evidence to these statenents; the
court reasoned that they were adm ssi bl e because they were nerely
specul ati ve. The trial judge did exclude, on grounds of undue
prejudice, a conment in which appell ant expressed the determnation
to spring his brother fromprison in Florida.

The appellant argues that none of these statenents were
relevant to any issue at trial, that they were not established by
cl ear and convincing evidence, and that the prejudicial effect far
out wei ghed any possible probative val ue. W nust first decide
whet her this evidence is subject to the rule that evidence of other
bad acts is generally inadm ssible unless it falls within certain

exceptions. Because these remarks present the risk that, under the
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circunstances of this case, the jurors could conclude that
Whittlesey is a "bad person” and inproperly infer guilt fromthis
fact, we wIll once again treat this evidence as uncharged
m sconduct evi dence.

The disputed evidence here, like appellant's statenents
concerning his knife, would be excluded if subjected to the
requirement that they be established by clear and convincing
evidence. The State never introduced any evidence that appell ant
carried out his plans to flee fromprosecution or that he went on
a crime spree. Rather, the evidence was introduced to show that
VWhittl esey was so concerned about prosecution that he tal ked about
fleeing and that he contenplated crimnal acts to effectuate his
flight. Thus, the evidence was not offered to prove the truth of
the statenents, but only to establish Wittlesey's state of m nd,
and, specifically, his consciousness of guilt.

Thus, as with the evidence relating the knife, if the State
were required to prove by clear and convincing evidence that
VWhittl esey engaged in the conduct he described, the evidence would
never be adm ssible. As far as the record shows, Wittlesey's
rum nations about possible future crimnal conduct were never
converted into action. Appellant's statenents were offered to show
awar eness of guilt, however, and they had probative value for that
pur pose regardl ess of whether Wiittl esey ever executed his plans.

Because the statenents were not offered to prove the bad acts

they report, they fall within the special category of uncharged
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m sconduct evidence that we identified in the precedi ng di scussion.
Evidence within this category is not subject to the clear-and-
convincing requirenment. Therefore, the fact that the m sconduct
descri bed by Wittlesey may never have occurred is no bar to its
adm ssi on.

Al t hough the bad acts evidence before us need not satisfy the
cl ear - and- convi nci ng prong of the Harris-Faul kner test, it is still
subject to the relevance and bal ancing requirenments. As previously
indicated, this evidence satisfies the relevance requirenent, as it
was offered to show Whittl esey's consci ousness of guilt, not bad
character or crimnal propensity. It is well settled that evidence
of flight is admssible to show awareness of quilt. State v.
Edi son, 318 Ml. 541, 548, 569 A 2d 657, 660 (1990); Hunt v. State,
312 Md. 494, 508, 540 A 2d 1125, 1132 (1988); . The portions of
the tape concerning flight were inextricably intertwined with
appellant's contenplation of crimes to support hinmself during
flight. For instance, in the passage quoted above, redacting the
portion after Wiittlesey decided to forget about "that car" m ght
have left the inpression that he intended to abandon flight
entirely. In this respect, and to the extent that it illustrated
Whittlesey's zeal to | eave town, the evidence was relevant to his
cul pability for Giffin's murder. Finally, given the absence of
proof that Wiittlesey actually perfornmed the acts he described, the

prejudicial inpact, if any, was slight.
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For these reasons, we believe the circuit court did not err in

admtting the evidence.

D. Jury Instruction on First Degree Mirder
Appel lant's final exception to his conviction relates to the
trial judge's jury instruction on first degree nmurder, specifically
the definition of prenmeditation. 1In the instructions to the jury

on first degree nurder, Judge W se expl ai ned:

First degree nurder is the killing of another
person with wllful ness, deliberation, and
prenmedi tation. In order to convict the

Def endant of this type of first degree nurder,
the State nust prove first that the conduct of
the Defendant caused the death of Jame

Giffin and second, that the killing was
wllful, del i berate, and prenedi t at ed.
WIllful nmeans that the victims death was
actually intended. Del i berate neans the

Def endant was conscious of the intent to kill

and that he knew of that intent. Preneditated

means that the Defendant thought about the

killing and that there was time, though it

need only have been brief, for the killer to

fully form the conscious decision to kill.

Prenmeditated intent to kill mnust be forned

before the killing.
VWhittlesey's attorney objected to the court's failure to instruct
the jury in the |anguage of the defense's proposed instruction
Whittl esey now argues that the instruction given contravened the
dictates of WIlley v. State, 328 M. 126, 613 A 2d 956 (1992),
because it failed to explain adequately the reflective intent that
characterizes the difference between second degree nurder and first

degree preneditated nurder
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The instruction given in this case was nearly identical to the
instruction given by the trial court in Wlley. As we said in that
case, "[wje see the instruction as encapsulating first degree
murder as expounded by this Court and, consequently, we reject
[the] contention that the instruction 'failed to convey the essence
of first degree nurder as defined by this Court.'" 328 Ml. at 136,
613 A 2d at 961; see also Baker v. State, 332 MI. 542, 567, 632
A.2d 783, 795 (1993), cert. denied, u. S , 114 S. . 1664
(1994). A though it would have been better to include |anguage to
the effect that the defendant thought about the killing, and that
there was enough tine before the killing, though it may only have
been brief, for the defendant to consider the decision whether to
kill and enough tinme to weigh the reasons for and against the
choice, we find that the instruction as gi ven adequately conveyed
t he difference between second degree nurder and preneditated first

degree nmurder. W perceive no error

[T,

Following the guilty verdict and sentencing proceeding, the
same jury that found Wiittlesey quilty of first degree nurder
unani nously determned his sentence to be death. Wi ttl esey
presents seven grounds for vacating this sentence. W find nerit

in one of these assertions, which we now address.
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At the sentencing proceedi ng, appellant sought to introduce
vari ous hearsay evidence in support of the mtigating circunstances
he propounded. The trial judge excluded the proffered evidence on
the grounds that it was hearsay; certain testinony was al so rul ed
i nadm ssible on the alternative ground that it was not the best
evi dence. Appellant contends that the exclusion of this mtigating
evi dence violated both the United States Constitution and Maryl and
| aw applicable to capital sentencing proceedings. W agree that
the trial court did not observe the evidentiary provisions of the
death penalty statute. See Art. 27, 8§ 413(c)(1). Accordingly, for
the reasons set forth below, we vacate appellant's sentence and
remand for a new sentencing hearing under 8 413. See Art. 27, 8§
414(f)(2). W shall not reach the constitutional question.

The trial court excluded, on grounds of hearsay, testinony
fromfour w tnesses and nunmerous docunents. The first w tness was
Hans Sel vog, a social worker enployed by the National Center on
Institutions and Alternatives, who, according to appellant,
"prepared a conprehensive social history of the Whittlesey famly
in an effort to apprise the jury of Appellant's difficult famly
background.” The trial judge, accepting the State's argunment that
t he evidence was inadm ssible because it was hearsay, excluded
Selvog's testinony. Selvog had al so prepared reports descri bing
his interviews; the court refused to admt these reports as

substantive evidence, but they were admtted, subject to a limting
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instruction, to show the foundation for the opinion of a
psychol ogi st who testified |ater.

The next two witnesses the defense offered in mtigation were
Li eutenant Sam Bowerrman and Detective Ml Beitz, both of the
Baltinore County Police Departnent. The trial judge excluded their
testimony on the grounds of hearsay and the best-evidence rule.

The defense next offered Donald Steil, a private investigator
under contract with the Maryland Public Defender's Ofice and a
former parole and probation officer for the State of Maryl and
Once again, the trial judge refused to admt the evidence based on
hear say grounds.

Appel | ant made extensive proffers concerning the content and
purpose of the testinony he intended to produce through these
W t nesses. Much of the evidence was offered to show that
Whittlesey's famly life was marred by al coholism physical abuse,
and violence and that, during elenentary school, he suffered from
a speech inpedinent requiring special schooling. The defense
further proffered that this evidence would provide information
about Wiittlesey's relationship with Giffin and suggest that they
both m ght have had ganbling probl ens.

Appel l ant also attenpted to introduce two sets of docunents.
The first were the certified hospital records pertaining to
treatment of appellant's brother at Sheppard and Enoch Pratt
Hospital in Baltinore County. They were offered to show the

hi story of physical abuse and violence in appellant's famly.
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Counsel suggested that this was gernane to the appellant's
character and background. ! The docunents in the second group were
notes froma wtness interview from the police investigation of
Giffin's disappearance; appellant did not proffer the content of
the interview or the purpose for which it was offered. These
docunents were all excluded on grounds of hearsay.

The trial judge refused to admt the docunents or the
testinony as substantive evidence. Al t hough he recogni zed that
sonme of the proffered evidence was rel evant, the court excluded it
sinply because it was hearsay in nature. At one point, the judge
st at ed:

| just can't believe when the stakes are as
high as they are in a death penalty case that
suddenly we're going to have less reliable
evidence to decide the death penalty than we
had to decide guilt or innocence. That's [a]
new world to nme and if it's, that's what the
Court of Appeals intended, | think they should
say it in loud and clear |anguage so that the
| egislature and the public and everybody knows
it and especially people who are this day
being served notice of intent to seek the
deat h penalty.

The court al so cauti oned defense counsel:

[I]n this case, you want to relax [the
evidentiary rules] because it suits you, but
tomorrow it could conme down like a ton of
bricks on a lot of other people who m ght be
facing the death penalty.

11 Despite the exclusion of appellant's proffered evidence,
the jury unaninmously found as a mtigating circunstance that
Whittl esey cane froma dysfunctional famly. The adm ssion of
addi ti onal evidence, however, m ght have enhanced the wei ght of
this mtigator in the jury's final bal ancing process.
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On a few occasions, the court also stated that the introduction of
statenents through hearsay wtnesses rather than through the
decl arants thensel ves would not be permtted because the hearsay
testimony would not be "the best evidence available." Based on
t hese hearsay and best-evidence rulings, the court excluded all of
t hi s evi dence.

Wth regard to the best-evidence rule, we stated in Trinble v.
State, 300 Md. 387, 403, 478 A 2d 1143, 1151 (1984), cert. denied,
469 U.S. 1230 (1985):

Cenerally, the [best evidence] rule applies to
require a party to produce the original of a
docunent instead of a duplicate or copy.
Here, Trinble maintains that Dr. Blunberg's
testinony about Dr. Freinek's prescription
policies is not admssible because Dr.
Freinek's own testinony as to his policies is
the best evidence. Qobviously, Dr. Freinek's
testi nony would not be docunentary evidence,
so the purposes of the best-evidence rule--to
ensure that the exact termnology of a witing
is presented to the court and to guard agai nst
fraud--are i napplicable.
The best-evidence rule has no application to the issue at hand and
the trial court erred in excluding the evidence on this basis.

Respecting the trial court's hearsay rulings, we again find
error. The court shoul d have nmade individual determ nations of the
reliability of the proffered evidence, rather than ruling all of

t he hearsay evidence per se inadm ssible.
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In Maryl and, the adm ssion of evidence at capital sentencing
proceedings is governed by Art. 27, 8 413(c)(1), which permts the
follow ng evidence to be introduced:

(1) Evidence relating to any mtigating
circunstance listed in subsection (g) of this
section;

(i1) Evidence relating to any aggravating
circunstance listed in subsection (d) of this
section of which the State had notified the
defendant pursuant to 8 412(b) of this
article;

(ti1) Evidence of any prior crimnal
convi cti ons, pl eas of guilty or nol o
contendere, or the absence of such prior
convictions or pleas, to the sane extent
adm ssi ble in other sentencing procedures;

(1v) Any presentence investigation report.
However, any recommendation as to sentence
contained in the report is not adm ssible; and

(v) Any other evidence that the court deens
of probative value and relevant to sentence,
provided the defendant is accorded a fair
opportunity to rebut any statenents.

Thi s provision was enacted as part of the original bill codifying
Maryl and' s current capital sentencing procedure, see 1978 Maryl and
Laws ch. 3, 8 2, at 8, and it has not been substantively anended
Si nce enact nent.

In the past, we have observed that the provisions of this
statute "are sonmewhat nore restrictive as to the admssibility of
evi dence at the sentencing proceedi ngs of death penalty cases than
is normally the case in a sentencing proceeding in a nondeath
penalty case." Johnson v. State, 303 Ml. 487, 525, 495 A 2d 1, 20
(1985), cert. denied, 474 U S. 1093 (1986). We have never,

however, held that 8§ 413(c)(1) requires that evidence offered at a
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capital sentencing hearing satisfy the requirenents applicable to
trial evidence.

Qur construction of 8§ 413(c)(1) that is nost apposite to the
i nstant case appeared in the appendix to our opinion in Reid v.
State, 305 Ml. 9, 501 A 2d 436 (1985). In Reid, the defendant
sought to introduce letters suggesting lack of future
dangerousness. W initially held that the trial court should have
admtted the letters, notw thstanding their hearsay content. W
withdrew this opinion prior to the issuance of the nandate,
however, upon the State's assertion that the letters were
fraudulent; we ordered a I|limted remand to establish the
authenticity of the letters, to be followed by a resentencing
hearing if the letters turned out to be authentic. The w thdrawn
opi ni on was attached as an appendi x to our final decision.

The hol ding of this opinion, withdrawn for reasons unrel ated
to this holding, was that 8 413(c)(1) requires that evidence be
reliable, but not that it conply with the strict standards
applicable in the guilt-or-innocence phase of the trial. | d. at
27-28, 501 A.2d at 445. W reiterate what we said there:

The reference to "evidence" in § 413(c) does

not establish a requirenment that the strict

rules of evidence are to be followed in the

sent enci ng phase of a capital case.
ld., 501 A . 2d at 445. Thus, in determning the adm ssibility of
evi dence at a sentencing proceeding, the court should not nerely

apply the evidentiary standards that would govern at trial.
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I nstead, the court nust exercise its "broad authority to admt
evidence it deens probative and relevant to sentencing.”" Harris,
306 Md. at 366, 509 A 2d at 131.

In this case, however, even as the trial judge conceded that
at | east sone of the proffered evidence was relevant, he refused to
consi der whether it was reliable, based on the incorrect notion
that hearsay evidence was per se inadm ssible. This failure to
exerci se discretion was error.*?

Al t hough our decision is based on Maryland' s death penalty
statute, we note that, under the common |aw applicable in non-
capital cases, "[t]he strict rules of evidence do not apply at a
sentencing proceeding.” State v. Dopkowski, 325 Mi. 671, 680, 602
A . 2d 1185, 1189 (1992); Smth v. State, 308 Md. 162, 166, 517 A 2d
1081, 1083 (1986). As the Suprene Court has observed, this

principle has deep roots in our |law, noreover, it is essential to

12 This case was tried before the Maryland Rul es of Evi dence
went into effect. W note for future guidance, however, that the
Rul es expressly do not apply in capital sentencing proceedi ngs.
The commttee note to Maryland Rul e 5-101 reads:

The Rules in this Chapter are not intended to
l[imt the Court of Appeals in defining the
application of the rules of evidence in
sentenci ng proceedings in capital cases or to
override specific statutory provisions
regarding the adm ssibility of evidence in

t hose proceedings. See, for exanple,

Tichnell v. State, 290 Md. 43 (1981); Code,
Article 41, 84-609(d).

Cf. Maryland Rule 5-101(b)(9) (providing that the Rul es do not
apply to non-capital sentencing proceedi ngs).
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the nodern practice of tailoring punishnment to fit the offender.
See Wllianms v. New York, 337 U S 241, 69 S. C. 1079, 93 L. Ed.
1337 (1949).

The reasons for relaxing the rules of evidence apply wth
particular force in the death penalty context. In a capita
sentenci ng proceeding, the United States Constitution requires that
the defendant have the opportunity to present all relevant
mtigating evidence. See Penry v. Lynaugh, 492 U. S. 302, 317, 109
S. Ct. 2934, 106 L. Ed. 2d 256 (1989); see also Lockett v. Chio,
438 U S. 586, 604, 98 S. C. 2954, 57 L. Ed. 2d 973 (1978)
(plurality opinion of Burger, CJ.). This does not require the
adm ssion of unreliable evidence. See Geen v. Ceorgia, 442 U S
95, 97, 99 S. . 2150, 60 L. Ed. 2d 738 (1979) (per curiam
(discussing the reliability of a specific hearsay statenent before
holding that its adm ssion at Geen's capital sentencing hearing
was constitutionally required); see also People v. Fudge, 7 Cal.
4th 1075, 875 P.2d 36, 65 (1994) (stating that G een does not
require the admssion of unreliable evidence), cert. denied, US.

, 115 S. C. 1367 (1995); cf. People v. Edwards, 144 111.2d 108,
579 N E 2d 336, 364 (1991) (mtigating evidence is inadmssible if
unreliable), cert. denied, 504 U S 942 (1992); State v. Pitts, 116
N.J. 580, 562 A 2d 1320, 1349-50 (1989) (sane); but cf. State v.
Ross, 230 Conn. 183, 646 A 2d 1318, 1365 (Conn. 1994) (finding that

the state death penalty statute requires the adm ssion of
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mtigating evidence without regard to reliability). Neverthel ess,
as a matter of due process, " the hearsay rule nay not be applied
mechani stically to defeat the ends of justice.'" Geen, 442 U. S.
at 97 (quoting Chanbers v. Mssissippi, 410 U.S. 284, 302, 93 S
Ct. 1038, 35 L. Ed. 2d 297 (1973)).

Finally, we do not anticipate that this holding will "cone
down like a ton of bricks" on future capital defendants, as the
trial court suggested it would. Qur holding poses little risk to
def endants because the State is already permtted to introduce
hear say evi dence. In the court below, for exanple, the State
i ntroduced a Pre-Sentence Investigation report, containing hearsay
statements by the investigator who prepared it. The PSI,
containing reliable hearsay, was admssible pursuant to 8§
413(c)(1)(iv) of Article 27. It is thus apparent that to read the
statute as the trial court did would not protect defendants, but
woul d instead result in applying the hearsay rule asymetrically in
favor of the State.

At appellant's resentencing, should the State choose to pursue
the death penalty on remand, the trial court nust exercise its
di scretion and shall admt any relevant and reliable mtigating
evi dence, including hearsay evidence that m ght not be adm ssible
in the gquilt-or-innocence phase of the trial. This rel axed
standard for admssibility of evidence will ensure that the fact

finder has the opportunity to consider "any aspect of a defendant's
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character or record and any of the circunstances of the offense
that the defendant proffers as a basis for a sentence |ess than
death." Lockett v. Chio, 438 U.S. at 604 (plurality opinion of

Burger, C.J.).

I V.

There remain for our consideration three assertions which, if
decided favorably to appellant, would prevent the State from
seeking the death penalty in this case. These are appellant's
doubl e j eopardy exceptions to his sentence, his contention that the
Maryl and death penalty statute is unconstitutional, and his claim
of deficient notice of the State's intention to seek the death

penal ty.

A. Doubl e Jeopardy

At the sane tine that he killed Jame Giffin, Wittlesey
robbed Giffin of his car and nunerous ot her possessions. He was
convicted of this robbery in 1984, six years before he was charged
wth Giffin's nurder. In the instant nurder prosecution, the
State relied on this robbery as the predicate felony to support the
charge of felony nurder, and al so as the aggravating circunstance
necessary to seek a sentence of death. See § 413(d).

Appel l ant contends that the robbery trial in 1984 and the

murder trial and capital sentencing proceeding presently before us
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constitute three separate prosecutions. Myreover, he notes that

all three of these proceedings involved related acts; in
particul ar, the robbery conviction, the felony nurder conviction,

and the death sentence are all predicated on proof of the sane
robbery. Wiittlesey clains that reliance on the sanme robbery in
mul tiple proceedings violates the Double Jeopardy C ause of the
United States Constitution!® and Maryland's common-1law double
j eopardy prohibition.

Thi s clai mbreaks down into four separate objections: that the
Doubl e Jeopardy O ause barred the nmurder trial; that the common | aw
barred the nurder trial; that the Doubl e Jeopardy O ause barred the
sentenci ng; and that the common | aw barred the sentencing. W wll
address each of these in turn.

Constitutional Bar to the Murder Trial.

Appel l ant first argues that double jeopardy principles would
bar separate prosecutions of the robbery and the nurder.
VWhittlesey raised this claimprior to trial, in a notion to dism ss
this case. The trial court denied this notion, and we affirned in
VWhittl esey |I. In Wiittlesey I, we held that the State could
prosecute Whittlesey for nurder, despite the constraints of the
Doubl e Jeopardy O ause, because this case fell within the exception

enunci ated by the Suprene Court in Diaz v. United States, 223 U. S.

13 "No person shall . . . be subject for the same offence to
be twice put in jeopardy of life or Iinb . . . ." U S Const.
anend. V.



- 51 -
442, 32 S. . 250, 56 L. Ed. 500 (1912). Wittlesey I, 326 Ml. at
528, 606 A 2d at 238. Wittlesey's pre-trial notion to dismss did
not rely on Maryland's common-| aw doubl e jeopardy prohibition. 1d.
at 521-22, 606 A 2d at 234.

Appel I ant now reasserts his double jeopardy challenge to the
murder trial, relying on both the Constitution and Maryl and common
|aw. W addressed the application of the Double Jeopardy O ause to
this case in Wittlesey I, and we wll not reexamne our
conclusions in that decision. See Maryland Rule 8-131(d).

Common- Law Bar to the Murder Trial.

Whittl esey al so contends that the prosecution for nurder was
barred by the common-1|aw prohi bition agai nst double jeopardy. He
did not raise this objection and we did not consider it in
VWiittlesey |I. The State asserts, however, that this claimis
preenpted by the |aw of the case. (Gting Loveday v. State, 296 M.
226, 462 A 2d 58 (1983), the State argues that "neither the
questions decided [in a prior appeal] nor the ones that could have
been rai sed and decided are available to be raised in a subsequent
appeal ." Id. at 230, 462 A 2d at 59 (citations omtted). W wll
not address the State's |aw of the case argunent, however, because,
as we now explain, we uphold appellant's conviction on another
basi s.

Appel lant's common | aw objection is |limted to the trial for

felony nurder; he effectively concedes that there was no common-| aw
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doubl e jeopardy bar to trying himfor preneditated nurder.?* The
verdi ct sheet fromtrial specifically indicates that the jury found
appellant guilty of both preneditated and fel ony nurder. Thus,
VWhittlesey was eligible to stand trial for premeditated nurder and

was found guilty of that offense.?®

Y 1n Wittlesey |, we assuned arguendo that the Doubl e
Jeopardy O ause would bar trial for either felony nurder or
preneditated nurder. 326 M. at 523, 606 A 2d at 235. This
assunption was based on Gady v. Corbin, 495 U. S. 508, 110 S. C
2084, 109 L. Ed. 2d 548 (1990) (holding that the Doubl e Jeopardy
Cl ause prohi bits successive prosecutions based on the sanme
conduct), overruled by United States v. D xon, u. S. , 113 S
Ct. 2849, 125 L. Ed. 2d 556 (1993). G ady, which governed the
application of the Double Jeopardy C ause when Wittlesey |I was
deci ded, provided nore expansive doubl e jeopardy protection than
the comon | aw. See Di xon, U S at , 113 S. C. at 2860.
Appel | ant does not contend that the trial for preneditated murder
was enconpassed within the common-| aw prohi bition agai nst doubl e
| eopar dy.

15 The di ssent argues that, because Wittlesey "previously
had been placed in jeopardy for first degree nmurder, via his
robbery prosecution and conviction, . . . [he] should never have
been tried for first degree nmurder on any theory." Dissenting
Op. at 15 (citation omtted). This conclusion appears to be
based on the prem se that "when there has been a prior conviction
for an underlying felony, there necessarily has been a prior
prosecution for first degree nurder." Dissenting Op. at 12-13.

The dissent cites no support for this view In fact, as
Judge Eldridge wote in his separate opinion in Wittlesey I:

It is. . . well-established . . . that
a felony such as robbery, rape, or
ki dnappi ng, and a wilful, deliberate and
prenedi tated nurder (or any species of mnurder
ot her than felony nurder), both arising out
of the same transaction, are not deened the
sane of fense for doubl e jeopardy purposes.
See, e.g., State v. Frye, 283 Ml. [709,] 716,
393 A 2d [1372,] 1376 [(1978)] ("if a first
(continued. . .)
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Furt hernore, appellant has not indicated that the subm ssion
of a felony murder theory contributed in any way to the jury's
conclusion with respect to preneditated nurder. Cf. Morris v.
Mat hews, 475 U.S. 237, 246-47, 106 S. . 1032, 89 L. Ed. 2d 187
(1986) (holding that, under the Double Jeopardy O ause, a defendant
bears the burden of establishing that a guilty verdict on a
nonj eopar dy-barred charge was tainted by the presence at trial of
a jeopardy-barred charge). Accordingly, we reject appellant's

doubl e jeopardy challenge to the nmurder trial

15 (...continued)
degree murder conviction is prem sed upon
i ndependent proof of wlful ness,
prenedi tation and deli beration under Art. 27,
8§ 407, then the nurder, even though commtted
in the course of a felony, would not be
deened the sane offense as the felony ...").

Consequent |y, under | ong-established
doubl e j eopardy principles, the double
j eopardy prohibition does not bar the
prosecution of a defendant for an intentional
hom ci de, even though the defendant was
earlier prosecuted and convicted for robbing,
rapi ng, or kidnapping the sanme victim See,
e.g., Bowers v. State, 298 Md. 115, 140-43,
468 A.2d 101, 114-16 (1983) (earlier
ki dnappi ng prosecution and conviction did not
precl ude subsequent rnurder prosecution where
the murder prosecution was based on proof of
wi || ful ness, preneditation and deli beration).

Whittlesey I, 326 Md. at 537-38, 606 A 2d at 242 (Eldridge, J.,
concurring in part and dissenting in part) (sonme citations
omtted).
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Constitutional Bar to the Sentencing Proceeding.

Whittl esey al so contends that the 1984 prosecution for robbery
bars the use of the robbery as an aggravator in the death penalty
hearing.® This argunment proceeds as follows: A capital sentencing
proceeding is the equivalent of a trial. 1In this case, the robbery
was an elenment of the State's case at the capital sentencing.
Thus, Wittlesey has been subjected to two separate trials
concerning the sane offense, and this violates the constitutional
bar against retrial after conviction and its comon-| aw anal ogue,
the principle of autrefois convict. Finally, Wiittlesey asserts,
the D az exception on which this Court relied in Wiittlesey | does
not apply in this situation.

The State contends that these clains are barred by the
doctrine of the law of the case. The |law of the case would only
govern this question if Wittlesey could have raised objections to
the sentencing hearing before he was tried and convicted, a
proposition we find doubtful. Once again, however, we need not
deci de whether the | aw of the case doctrine precludes Wittlesey's

cl ai ms, because we reject themon a separate basis.

6 Whittl esey does not contend that the use of the robbery
as a predicate felony in the nurder prosecution and as an
aggravator in the capital sentencing hearing constitutes double
j eopardy. See Schiro v. Farl ey, uU. S. : , 114 S. C. 783,
790, 127 L. Ed. 2d 47 (1994) (rejecting such a clain); Stebbing
v. State, 299 M. 331, 359-60, 473 A 2d 903, 917, cert. deni ed,
469 U. S. 900 (1984); cf. infra Section |IV.B (addressing
appel l ant's Ei ghth Anendnent challenge to the use of the robbery
as both a predicate felony and an aggravator).
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To the extent that appellant's <claim relies on the
constitutional double jeopardy prohibition, we have already
addressed it. In Whittlesey |, we stated, "[I]n light of our
conclusion, if Wittlesey is found guilty of nurder in the first
degree, the State nmay seek a sentence of death even though the
aggravating circunstance" is the robbery of Giffin. 326 MI. at
535, 606 A 2d at 241. Appel l ant argues that this statenent was
di ctum because sentencing issues were not before us in Wittlesey
| . This point is academc; we adhere to our reasoning in
Wiittlesey | and the conclusions that flow therefrom

Common- Law Bar to the Sentencing Proceeding.

To the extent that appellant's claimarises from Maryl and' s
comon-| aw doubl e jeopardy bar, however, it is not foreclosed by
Wittlesey |, because no comon-|law based objection to the
sentenci ng was presented or considered in that case. W concl ude,
however, that conmmon-|aw doubl e jeopardy principles do not permt
appellant to plead his robbery conviction in bar to the sentencing
pr oceedi ng.

Al though his overall argunent is grounded in the common |aw,
appel lant relies on constitutional authority to support the prem se
that a sentencing hearing is the equivalent of a trial. He cites
Bullington v. Mssouri, 451 U.S. 430, 101 S. . 1852, 68 L. Ed. 2d
270 (1981), in which the United States Suprene Court held that the

def endant, having once been sentenced to life in a death penalty
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hearing, could not thereafter be sentenced to death. Assum ng
arguendo that Maryland's common-law double jeopardy doctrine
i ncorporates Bullington or that the principles supporting it
govern, we find that case inapplicable to the circunstances before
us.

Bul i ngton involved a bifurcated prosecution, in which the
def endant was first convicted of murder and then, following a
separate hearing, sentenced to life inprisonnent. After Bullington
was sentenced, the trial court granted his notion for a new trial
on guilt or innocence. The State served notice of its intent to
seek the death penalty in the second proceeding. Bullington noved
to strike the notice, and the trial court granted the nmotion. On
interlocutory appeal, the internedi ate appellate court affirned,
but the Suprenme Court of M ssouri reversed, holding that Bullington
was death eligible despite the jury's decision in the first
sent enci ng proceedi ng.

The United States Suprene Court reversed the Suprene Court of
M ssouri. Bullington, 451 U S. at 446-47. The Court held that the
Doubl e Jeopardy O ause would bar the State from seeking the death
penal ty again, because the original sentencing jury had rejected
that option and selected a |life sentence instead. 1d. at 446. The
Court noted that the Double Jeopardy C ause ordinarily does not
limt the sentencing authority's discretion at a resentencing

pr oceedi ng. It carved out a narrow exception to this rule,
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however, for bifurcated capital cases |like Bullington. The Court
noted that capital sentencing procedures in M ssouri incorporated
many of the attributes of a trial on guilt or innocence, including
the use of a jury as finder of fact, the requirenent that the State
prove facts beyond those adduced at trial on guilt or innocence,
and the wuse of the "beyond a reasonable doubt" standard.
Concluding that the State had failed to neet its burden in the
prior capital proceeding, the Court held that the inposition of a
life sentence operated as the functional equivalent of an acquittal
on the State's "charge" that Bullington should be sentenced to
death. 1d. at 445.

Appel lant gleans fromBullington that a trial-type sentencing

proceeding nust be treated |like a trial for double |eopardy
pur poses. The short answer to this contention is provided by
Schiro v. Farl ey, U S : , 114 S. . 783, 790, 127 L. Ed. 2d

47 (1994), in which the Suprenme Court held that the Doubl e Jeopardy
Cl ause did not bar the use of a single rape as both a predicate
felony in a nmurder trial and then as an aggravating factor in the
ensui ng capital sentencing hearing. Schiro can be read in either
of two ways. First, the Court's reference to "the Bullington
prohibition against a second capital sentencing proceeding”
suggests that the Bullington doctrine can never apply to a
defendant's initial sentencing proceeding. On this reading, it is

clear that Bullington does not apply to the case at bar. See
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St ebbing, 299 Md. at 359, 473 A 2d at 917 (Bullington does not
apply to a defendant's first sentencing hearing).

There is a second possi ble reading of Schiro, however, which
is that the sentencing proceeding in that case was perm ssible only
because it occurred "in the course of a single prosecution” for
capi tal nurder. U S at , 114 S. C&. at 790. This reading of
Schiro is inapposite in this case, where appellant does not claim
t hat the murder prosecution precludes the sentencing, but rather
that the earlier, separate prosecution for robbery bars the capital
sent enci ng proceedi ng.

Even if we were to follow this second reading of Schiro,
however, we would still find that Bullington cannot carry the | oad
that Whittlesey has assigned to it. To explain this conclusion
requires an exam nation of constitutional double jeopardy doctrine.

In North Carolina v. Pearce, 395 U S 711, 717, 89 S.
2072, 23 L. Ed. 2d 656 (1969), the Suprene Court stated that the
Doubl e Jeopardy C ause provi des three guarantees:

It protects against a second prosecution for

t he sane offense after acquittal. It protects
against a second prosecution for the sane
of fense after conviction. And it protects
against nmultiple punishnments for the sane
of f ense.

This list is not exhaustive; the Double Jeopardy O ause al so, anopng
other things, furnishes a defendant with the right to assert

collateral estoppel to bar the relitigation of facts found in prior
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prosecutions. Ashe v. Swenson, 397 U.S. 436, 444-45, 90 S. C
1189, 25 L. Ed. 2d 469 (1970).

At the intersection of the guarantee against retrial after
acquittal and the doctrine of collateral estoppel lies a cluster of
precedents that require the application of the Double Jeopardy
Clause in contexts where it ordinarily does not operate. Wereas
the protections of the Double Jeopardy O ause may be invoked in
certain circunstances even where prior proceedings resulted in a
mstrial or a judgnment against the defendant, the decisions in this
cluster apply only to situations where a fact finder has rendered
a verdict in favor of the defendant or a court has concluded as a
matter of law that the State had failed to prove its case. As we
now explain, without a prior acquittal or finding of insufficient
evi dence, Wittlesey cannot rely on these cases.

One of the cases in this cluster is Burks v. United States,
437 U.S. 1, 14-16, 98 S. C. 2141, 57 L. Ed. 2d 1 (1978), which
held that, contrary to the usual rule permtting retrial after a
conviction is reversed on appeal, the Double Jeopardy C ause bars
a new trial if the basis for reversal is insufficiency of the
evi dence. See also Mackall v. State, 283 M. 100, 113-14, 387 A 2d
762, 769-70 (1978).

Anot her inportant case in this cluster is Geen v. United
States, 355 U S. 184, 78 S. C. 221, 2 L. Ed. 2d 199 (1957). In

Green, the defendant was charged with first degree nurder, but the
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jury returned a verdict of second degree nmurder; his conviction was
reversed on appeal, and, on retrial, he was found guilty of first
degree nurder. The Suprenme Court reversed, holding that the
verdict of guilty on a lesser included offense constituted an
"implicit acquittal on the charge of first degree nurder." 1d. at
190. Havi ng been acquitted of first degree nurder, the Suprene
Court held, Geen could not be retried for that offense. 1d.; see
al so Huffington v. State, 302 Ml. 184, 191, 486 A 2d 200, 203-04
(1985).

Bullington, which lies at the heart of appellant's double
jeopardy claim builds on Geen by applying the principle of
inplicit acquittal in the context of capital sentencing. Like its
antecedents, Bullington establishes an exception under which the
Doubl e Jeopardy C ause applies in a situation where it ordinarily
woul d not apply. Robi nson v. Wade, 686 F.2d 298, 310 (5th Cr.
1982). This exception only applies where the defendant has al ready
won a judgnent in his favor. See id. ("The [Suprene] Court's
approach [in Bullington] bears a strong resenbl ance to concepts of
i ssue preclusion . . . .").

Thus, Bullington does not equate sentencing hearings wth
trials for all purposes; it nerely secures to the defendant the
right not to be convicted of a penalty of which he has already been
acquitted. Cf. State v. Young, 173 W Va. 1, 311 S.E. 2d 118 (W

Va. 1983) (applying Geen and hol ding that, where a defendant has
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been charged with first degree nurder and convicted of a |esser
i ncl uded of fense and this conviction is reversed, the defendant may
not thereafter be convicted of first degree nurder but my
nevertheless be retried on the original indictnent). As we
explained in Harris v. State, 312 M. 225, 239-40, 539 A 2d 637,
644 (1988), Bullington only applies where the result of sonme prior
proceedi ng can be "equated to an acquittal . . . [or] treated as
the functional equivalent of a reversal of a conviction for
insufficient evidence."

Ot her courts have reached simlar conclusions. See, e.g.,
Knapp v. Cardwel |, 667 F.2d 1253, 1265 (9th Gr.) (defendants whose
death sentences were reversed on |egal grounds were never
"acquitted" of the death penalty and cannot rely on Bullington),
cert. denied, 459 U S. 1055 (1982); Godfrey v. State, 248 Ga. 616,
284 S.E. 2d 422, 426 (1981) (holding that, after reversal of a death
sentence because the sole aggravating factor was constitutionally
infirm the State could seek the death penalty again, because the
grounds for reversal did not go to the sufficiency of the
evi dence), conviction vacated on habeas corpus sub nom Godfrey v.
Francis, 613 F. Supp. 747 (N.D. Ga. 1985), aff'd sub nom GCodfrey
v. Kenp, 836 F.2d 1557 (11th Cr. 1988) (accepting the basic
formula that the State could seek the death penalty a second tinme
if the grounds for reversal did not relate to sufficiency, but

hol ding, contrary to the state court, that the grounds for reversal
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in the case before it inplicated sufficiency), cert. dismssed, 487
US. 1264 (1988). Even those courts that have enphasized
Bullington's reliance on the trial-like aspects of capital
sentencing have declined to apply Bullington where no court or
finder of fact has determned that the State had failed to prove
its case. See, e.g., State v. Qullen, 646 S.W2d 850, 857 (M. Ct.
App. 1982).

VWhittl esey has no prior verdict in his favor on which to rely,
and his reliance on Bullington is therefore m splaced.
Accordingly, we hold that Maryl and's common-1| aw doubl e j eopardy bar
presents no obstacle to subjecting appellant to death penalty

pr oceedi ngs.

B. Constitutionality of the Maryland Death Penalty Statute

Appel lant alleges that Maryland' s death penalty procedure,
established by 8 413, is unconstitutional in tw respects. First,
he contends that the use of a single offense as both the predicate
felony in a felony murder conviction and an aggravator maki ng such
murder capital violates the Eighth Anendnent to the United States
Constitution.? Second, appellant objects to the apportionnent of
the burden of proof as to certain issues to be decided by the

sentencing authority. W have addressed both of these challenges

17 "Excessive bail shall not be required, nor excessive
fines inposed, nor cruel and unusual punishnents inflicted."
U.S. Const. anend. VIII.
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before and found no nerit in them See Wggins v. State, 324 M.
551, 582-83, 597 A 2d 1359, 1374 (1991) (rejecting the argunent
concerning the burden of proof), cert. denied, 503 U S. 1007
(1992); Calhoun v. State, 297 MI. 563, 629, 468 A 2d 45, 77 (1983)
(rejecting the argunent concerning double counting of the sane
felony), cert. denied sub nom Tichnell v Maryland, 466 U S. 993
(1984). Appellant has not indicated that any devel opnents since
t hese decisions require that they be reversed. Consequently, we

shal | not reexam ne these precedents.

C. Notice of Intent to Seek the Death Penalty

The State tinmely served defense counsel with notice of intent
to seek the death penalty, as required by 8§ 412(b). Appel | ant
clainms, however, that 8 412(b) required delivery of the notice
directly to him rather than to his counsel. W disagree. Wen a
defendant is represented by counsel, service of the notice to seek
the death penalty is properly nade upon the attorney. See Maryl and
Rule 1-321(a). Thus, there was no error; notice was served in

conpliance with the requirenents of 8 412(b).

V.
In Iight of our holding, we need not address the renaining
i ssues raised by the appellant. Because the State may pursue the

death penalty on remand, however, we wll address two of the
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remai ni ng i ssues for guidance. These issues concern the use of |eg
restraints on appellant during the sentencing hearing and the
State's introduction of a videotape of Jame Giffin as victim

i npact evi dence.

A. Shackling

Once appellant had been convicted, the Departnent of
Corrections ("DOC') personnel placed leg irons on Wiittlesey with
the intent that they be worn during the sentencing proceeding. On
the first norning of the sentencing phase, before the jury arrived,
def ense counsel asked that Whittlesey not be required to appear
before the jury in leg restraints; counsel also requested that, if
the court decided to permt the restraints, it should instruct the
jury that Wittlesey was shackled pursuant to the DOC s standard
policy.

Before ruling on this notion, the judge solicited opinions
fromthe State, which took no position, and the DOC representative
in the courtroom who infornmed the judge that DOC s standard policy
is to put sonme form of restraint on defendants during capita
sentencing hearings. In addition, the DOC representative gave the
trial judge a transportation unit envel ope, with the bl ock checked
"yes, escape risk history." Defense counsel specifically declined
the court's invitation to inquire further into this reference and

did not refute the escape risk classification.
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The court then followed the DOC recomendation, noting a
recent escape by a different defendant:

W' re supposed to | earn fromexperience and as
|"msure the DOC officers are painfully aware,
there was incident within the last nonth . :
in which a respondent was not shackled and
took advantage of that situation. \V/ g
Wiittlesey, you're going to pay for that,
unfortunately .

The court agreed, however, to give appellant's requested
i nstruction concerning the restraints.

The trial judge has broad discretion in mintaining courtroom
security. In exercising this discretion, the decision as to
whet her an accused should wear |leg cuffs or shackles nmust be made
by the judge personally, and may not be delegated to courtroom
security personnel. As we noted in Bowers v. State, 306 Mi. 120,
507 A . 2d 1072, cert. denied, 479 U.S. 890 (1986):

"It is [the trial judge] who is best equipped
to decide the extent to which security
measures should be adopted to prevent
di sruption of the trial, harmto those in the
courtroom escape of the accused, and the
prevention of ot her crimes. As a
di scretionary matter, the district judge's
decision wth regard to neasure[s] for
security is subject to a limted review to
determne if it was abused. We stress that
the discretion is that of the district judge.
He may not, as is suggested at one part in the
record before us, delegate that discretion to
t he Marshal

Bowers, 306 MJ. at 133, 507 A 2d at 1078 (quoting United States v.

Sanuel, 431 F.2d 610, 615, final decision entered, 433 F.2d 663
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(4th Gr. 1970), cert. denied, 401 U S 946 (1971)) (alterations in
original) (citations omtted).

A judge's discretion over the use of restraints during the
guil t-or-innocence phase of a trial is limted by the Due Process
d ause, ' because such restraints m ght derogate the presunption of
i nnocence in the eyes of the jury. See Estelle v. WIlianms, 425
U.S. 501, 504-06, 96 S. C. 1691, 48 L. Ed. 2d. 126 (1976)
IIlinois v. Allen, 397 U S 337, 344, 90 S. C. 1057, 25 L. Ed. 2d
353 (1970). In a sentencing proceedi ng, however, unlike the trial
on guilt or innocence, the presunption of innocence does not apply.
Bowers, 306 Md. at 132, 507 A.2d at 1078.

We have neverthel ess determned that a defendant is entitled
to an individualized evaluation of both the need for shackling and
the potential prejudice therefrom Hunt v. State, 321 Ml. 387, 583
A.2d 218 (1990), cert. denied, 502 U S. 835 (1992). In Hunt, we
di scussed the procedure a trial judge should enploy when
considering extraordinary security neasures. Judge Chasanow,
witing for the Court, noted:

Such procedures should include hearing any
argunment on the issue out of the presence of
the jury, affording the defendant an
opportunity to rebut, and upon request,

I ssuing cautionary instructions to the jury or
polling the jurors to determine if they would

8 "No State shall . . . deprive any person of life,
liberty,
or property, w thout due process of law. . . ." U S. Const.

anmend. XV, § 1.
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be di sposed agai nst the defendant because of
the security measures.

ld. at 413, 583 A 2d at 230-31. These procedures were generally
foll owed by the trial judge.

It is, however, incunbent upon the trial judge to ensure that
the record reflects the reasons for the inposition of extraordi nary
security neasures. In this case, we are uncertain whether the
trial judge ordered the physical restraints based on general policy
of the Departnent of Corrections, the unrebutted classification of
the appellant as an escape risk, or an unfortunate incident that
occurred in Baltinore Gty. On remand, we urge the trial judge to
follow the directives set out in Hunt and Bowers before enpl oyi ng
any extraordinary security measure and to articul ate the reasons

underlyi ng any such deci si on.

B. Victimlnpact Evidence

Finally, appellant takes exception to the introduction at his
sentencing hearing of a videotape of Jame Giffin. The tape
showed approximately 90 seconds of Giffin playing the piano, a
skill for which he had been nationally recognized. The State
mai ntai ns that the videotape gave a human dinension to Giffin that
was ostensibly lacking in the other evidence. See Payne .
Tennessee, 501 U.S. 808, 831, 111 S. . 2597, 115 L. Ed. 2d 720
(1991) (O Connor, J., concurring) (victiminpact evidence ensures

that the victimw Il not "remain a faceless stranger” in the eyes
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of the jury). Appel I ant concedes that such victiminpact evidence
is adm ssi ble under 8§ 413. Evans v. State, 333 Ml. 660, 687, 637
A .2d 117, 130 (1994); see also Art. 27, 8 643D. Appellant also
concedes that this evidence is not prohibited by the United States
Constitution. Payne, 501 U S. at 825, 830. Appellant also does
not contend that the videotape was "unduly inflammatory,” the limt
we have placed on the admssibility of victiminpact evidence. See
Evans, 333 Ml. at 689, 637 A 2d at 131. | nstead, appellant's
objection is Ilimted to the relevance of the evidence;
specifically, appellant clains that Giffin's parents had al ready
testified about his talent for the piano, so the videotape was
cumul ati ve.

We have defined cunul ative to nean "unnecessarily redundant."”
Robi nson v. State, 315 Md. 309, 322, 554 A 2d 395, 401 (1989). 1In
review ng objections based on relevance, great deference is
afforded the trial judge in regulating the conduct of a trial. See
State v. Booze, 334 MI. 64, 68, 637 A 2d 1214, 1216 (1994). Here,
the court gave a thorough hearing to appellant's notion in |imne
to exclude the tape and found that the videotape would provide the
jury with information not already in evidence. For instance, the
judge noted that the videotape illustrated Giffin's piano skil
better than any still photograph could portray this talent. Also,
because the victims body had been buried so |long before it was

di scovered, the pictures of his remains did not effectively portray
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his appearance at the tine of his death; the videotape net this
need.
We find no abuse of discretion in the court's determ nation
that the videotape of Jame Giffin provided relevant information

not al ready in evidence.

VI .
In sum we affirmWittlesey's conviction. For the reasons we
have stated, however, we vacate appellant's sentence and remand for
further proceedi ngs consistent wth this opinion.

JUDGVENT AFFI RMED EXCEPT AS TO THE
| MPCSI TION _OF THE DEATH SENTENCE
DEATH SENTENCE VACATED AND CASE
REMANDED TO THE CIRCU T COURT FOR
CARCLI NE COUNTY FOR A NEW SENTENCI NG
PROCEEDING COSTS TO BE PAID BY
BALTI MORE COUNTY.

Concurring/ D ssenting Opinion foll ow next page:

Concurring and Di ssenting Opinion by Bell, J.:
The majority vacates the death penalty sentence i nposed upon

M chael Wittlesey, the petitioner, and orders a new sentencing
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hearing, holding that the trial court erred in excluding, as
hearsay, certain mtigating evidence offered by the petitioner
during the sentencing proceeding. It rejected each and every one
of the petitioner's other challenges it considered. Wile | agree
that the ruling was error and, thus, the petitioner is entitled to
a new sentencing hearing on that account, | also find nerit in
several of the other chall enges, anong them the double jeopardy

argunent and the Batson v. Kentucky, 476 U S. 79, 106 S.C. 1712,

90 L.Ed.2d 69 (1986) contention. Because resolution of the double
jeopardy issue inplicates the propriety of the capital proceedings

t hensel ves and the Batson challenge inplicates the integrity of the

petitioner's conviction, even if the capital proceedings were
appropriate, which | do not believe to be so, | would,
neverthel ess, reverse the petitioner's convictions.
l.
This is the second tinme this case has reached this Court. |In

the first case, Wittlesey v. State, 326 M. 502, 606 A 2d 225

(1992) (Whittlesey 1), the issue was "whether the Doubl e Jeopardy

Clause of the Fifth Amendnent to the Constitution of the United
States prohibits the prosecution of Mchael Wittlesey for the
mur der of Janmes Rowan Giffin, known as Jame." 1d. at 504, 606
A . 2d at 226 (footnote omtted). This Court held that it did not.
To reach that conclusion, the mgjority formulated a "reasonabl e

prosecutor” test, under which
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a subsequent indictnment on a second offense,
ot herwi se barred by the Doubl e Jeopardy C ause
of the Fifth Amendnment, is not barred if, at
the time of prosecution for the wearlier
of fense a reasonabl e prosecutor, having ful

know edge of the facts which were known and in
t he exerci se of due diligence should have been
known to the police and prosecutor at that
time, would not be satisfied that he or she
woul d be able to establish the suspect's guilt

beyond a reasonabl e doubt.

Id. at 525, 606 A 2d at 236. The mmjority did not separately
consider the propriety of the State's trying the petitioner on a
prenedi tated mnurder theory. I nstead, it adopted the assunption
that the prosecution of preneditated nurder, "although not barred

under Bl ockburger [v. United States, 284 U S. 299, 304, 52 S.C

180, 182, 76 L.Ed. 306, 309 (1932)], is barred under [Gady V.]
Corbin [495 U. S. 508, 510, 110 S.Ct. 2084, 2087, 109 L.Ed.2d 548,
557 (1990)]. Wittlesey I, 326 MI. at 526, 606 A 2d at 237.

In a concurring and dissenting opinion, Judge Eldridge
specifically opined that a prosecution prem sed on the nurder being
prenedi tated was not barred by doubl e jeopardy. He reasoned that
robbery and preneditated nmurder are not the sanme of fense under the

Bl ockburger test: "It is equally well-established, however, that
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a felony such as robbery, rape, or kidnapping, and a wlful,
deliberate and preneditated nurder (or any species of nurder other
than felony nurder), both arising out of the sanme transaction, are
not deened the sane offense for double jeopardy purposes.”

VWhittlesey I, 326 M. at 537, 606 A 2d at 242 (Eldridge, J.,

concurring and dissenting), citing, anong others, State v. Frye,

283 M. 709, 716, 393 A 2d 1372, 1376 (1978), Newton v. State, 280

Ml. 260, 269, 373 A 2d 262, 267 (1977). Judge Eldridge did not
share the majority's view with respect to felony nmurder, however.
That of fense, he believed, was the sane offense as the underlying

felony. Wittlesey I, 326 Ml. at 537, 606 A 2d at 242. Therefore,

he concluded, in the case before the Court, the prior conviction
for robbery precluded a subsequent prosecution for felony nurder.
Id. at 542, 606 A 2d at 244-45. He also rejected the majority's
reasonabl e prosecutor test as an appropriate interpretation or
extensi on of the double jeopardy exception recognized in D az v.

United States, 223 U S 442, 32 S .. 250, 56 L.Ed. 500 (1912).°

Wittlesey I, 326 MI. at 548, 606 A 2d at 248. He poi nted out that

"[t]he Diaz rationale is that the subsequent prosecution for the
greater offense is not barred when a necessary elenent of the

greater offense had not occurred at the tinme of the earlier

! The majority conceded that the Suprenme Court has not
"announce[d] how the applicability of the D az exception is to be
tested." Wittlesey v. State, 326 Mi. 502, 525, 606 A 2d 225,
236 (1992).
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prosecution.” Id. at 543, 606 A 2d at 245 (Eldridge, J., concurring
and di ssenting).
In a dissenting opinion, joined by Judge Chasanow, |, |ike
Judge El dridge, took the position that felony nmurder was the sanme
of fense as the underlying felony. Thus, where the underlying

fel ony has been charged and tried, under the Blockburger test, a

| ater prosecution for the greater offense is barred. Id. at 551,
606 A 2d at 249 (Bell, J., dissenting). |, too, decried as
unwarranted, the mpjority's expansion of the Diaz exception to
cover the situation in which a "reasonable prosecutor” elects to
del ay prosecution for a greater offense because the "reasonabl e
prosecutor” does not believe that he or she will be able to obtain
a conviction. Id. at 564-66, 606 A . 2d at 256-57. The Diaz
exception, | believed, applied in the narrow situation in which the
greater offense could not have been prosecuted prior to the
prosecution of the | esser offense because the facts either did not
exi st or had not been conpleted or discovered at that tine, despite
t he exercise of due diligence. |1d. at 564, 606 A 2d at 256. It
was clear fromny dissenting opinion that | believed that the D az
exception was not intended to permt the prosecutor to enhance the
strength of his or her case; rather, it was intended to ensure that
the State had at |east one opportunity to prosecute the case. |

conti nue to adhere to those vi ews.
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In nmy dissenting opinion, | neither indulged the magjority's

assunption concerning the Grady exception to the Bl ockburger test,?2
nor adopted Judge Eldridge's conclusion that preneditated nurder

did not fall within the Blockburger test. The nmmjority, however,

has now concl uded, as Judge Eldridge previously had done, see
M.  &n. __ ,  A2d __ &n. __ (1995) [Slip op. at 47-48
& n.14] that a preneditated nurder prosecution is not barred by the
prior robbery conviction. Thus, the tinme has conme for ne to assess
whet her the majority's assunption based on the Grady exception to

t he Bl ockburger test is sound or whether Judge El dridge's analysis

is correct. | conclude that the Wiittlesey | majority's assunption

was wel | -founded, although not for the reason it gave.

The Double Jeopardy O ause of the Fifth Anmendnent to the
United States Constitution provides that no person "shall ... be
subject for the sane offence to be twce put in jeopardy of life or
linmb." Federal double jeopardy principles, therefore, are binding

in Maryland when determ ning whether a defendant has been tw ce

2As | noted in ny Wittlesey | dissent, "[t]he majority has
“assuned for purposes of decision in this case' that the test
announced in Grady, 495 U. S. at 510, 110 S.C. at 2087, 109
L. Ed. 2d at 557, nanely [that]:

“the Doubl e Jeopardy C ause bars a subsequent prosecution
if, to establish an essential elenent of an of fense charged in
t hat prosecution, the governnent will prove conduct that

con-
stitutes an offense for which the defendant has al ready been
prosecuted,' (footnote omtted)

bars any nurder prosecution. | nmake no such assunption.” 326 M.

at 555-56 n.9, 606 A 2d at 251 n.9.
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pl aced in jeopardy, Benton v. Maryland, 395 U S. 784, 794, 89 S. C.

2056, 2062, 23 L.Ed.2d 707, 716 (1969); State v.Giffiths, 338 M.
485, 489, 659 A 2d 876, 878 (1995); Newton v. State, 280 M. 260,

263, 373 A 2d 262, 264 (1977); Thomms v. State, 277 M. 257, 267

n.5, 353 A 2d 240, 246 n.5 (1976); Jourdan v. State, 275 Ml. 495,

506, 341 A 2d 388, 395 (1975); and see Mddleton v. State, 318 M.

749, 756-57, 569 A 2d 1276, 1279 (1990), which nmakes clear that the
Maryl and conmon | aw of doubl e jeopardy provides simlar protection.
In addition, the Double Jeopardy Cl ause proscribes both successive
prosecution and nultiple punishnment for the sanme offense.

Departnent of Revenue of Montana v. Kurth Ranch, = US _ |, 114

S.CG. 1937, 1941 n.1, 128 L.Ed.2d 767, 773 n.1 (1994); United

States v. Halper, 490 U S. 435, 440, 109 S. . 1892, 1897, 104

L. Ed. 2d 487, 496 (1989); United States v. WIlson, 420 U. S. 332,

342-43, 95 S. Ct. 1013, 1021, 43 L.Ed.2d 232, 241 (1975); North

Carolina v. Pearce, 395 U S. 711, 717, 89 S.C. 2072, 2076, 23

L. Ed. 2d 656, 664-65 (1969). It is the fornmer prohibition, rather
than the latter, which is at issue in this case. The petitioner was
charged in 1982 and convicted in 1984 of the robbery of Janmes Rowan
Giffin, the victim When the victims body was discovered in

1990,3% the petitioner was indicted for preneditated nurder. To

3 Notwi t hstanding that the victinls body was not recovered
until 1990, there is no doubt that everyone believed the victim
to be dead. Indeed, as | pointed out in ny dissenting opinion,
the robbery case was tried as if the victi mwere dead.

Wiittlesey I, 326 MI. at 557-60, 606 A 2d at 252-53. Even the
(continued. . .)
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avoid trial on that charge, the petitioner filed a notion to
dism ss the indictnment on the grounds of double jeopardy. Thus, the
petitioner's then imediate concern was the avoidance of a
successi ve prosecution.

When confronting the i ssue of whether the subsequent trial is
a successive trial for the sane offense, the question to be
resol ved is whether the offense for which the defendant previously
has been tried and convicted and the offense for which it is
proposed that he or she subsequently be tried would nerge upon
conviction, i.e., whether they are deened the sane offense under
doubl e jeopardy principles. Newton, 280 Md. at 265, 373 A 2d at

265. See also Bynumyv. State, 277 Ml. 703, 707-08, 357 A.2d 339,

341-42, cert. denied, 429 U S. 899, 97 S.C. 264, 50 L.Ed.2d 183

(1976).

It is well settled in this State, indeed, it was even conceded

by the majority in Wittlesey I, 326 Ml. at 526, 606 A 2d at 236-
37, that felony nurder and the underlying felony nust be deened the

sanme offense for doubl e jeopardy purposes. See Newton, 280 M. at

268, 373 A 2d at 266. The rational e underlying that concl usion

was di scussed in Newton, supra. Addressing the required evidence

test, the Court expl ai ned:

3 (...continued)
trial judge expressed his belief that the victimwas dead in
passi ng sentence for the robbery case. |d. at 551, 606 A 2d at
249.



1d. at 268, 373 A 2d at 266. See Bl ockburger v. United States,

UusS. 299,

-9 -

[ U] nder bot h f eder al doubl e | eopar dy
principles and Maryland nerger |law, the test
for determning the identity of offenses is
the required evidence test. |If each offense
requires proof of a fact which the other does
not, the offenses are not the sanme and do not
merge. However, if only one offense requires
proof of a fact which the other does not, the
of fenses are deened the sane, and separate
sentences for each offense are prohibited.

284

304, 52 S. . 180, 182, 76 L.Ed. 306, 309 (1932)

Applying that test, the Court stated:

Therefore, to secure a conviction for first
degree nurder under the felony nurder
doctrine, the State is required to prove the
underlying felony and the death occurring in
the perpetration of the felony. The felony is
an essenti al i ngredi ent of the nmurder
convi ction. The only additional fact
necessary to secure the first degree nurder
conviction, which is not necessary to secure a
conviction for the underlying felony, is proof
of the death. The evidence required to secure
a first degree nurder conviction is, absent
t he proof of death, the same evi dence required
to establish t he under | yi ng f el ony.
Therefore, as only one offense requires proof
of a fact which the other does not, under the
requi red evidence test the underlying felony
and t he nurder nerge.

Newt on, 280 Md. at 269, 373 A 2d at 267.

Havi ng been previously convicted of robbery, one of

enunerated felonies in Maryland Code (1957, 1992 Repl. Vol.),

t he

Art.

27, 8§ 410,“ the petitioner subsequently could not have been charged

4 Maryl and Code (1957, 1992 Repl. Vol.), Art. 27 § 410

provi des:

(continued. . .)
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with first degree nurder under a felony nurder theory. \Wether he
is nevertheless chargeable with first degree murder under a
prenmeditated nurder theory is a matter which nust be resolved by
reference to the nature of the crinme of nurder.

Murder is a single offense. Ross v. State, 308 Mi. 337, 346,

519 A .2d 735, 739 (1987). See Art. 27, 88§ 407-411 (1957, 1992

Repl. Vol .); Hook v. State, 315 M. 25, 27-28, 553 A 2d 233, 234-35

(1989); Huffington v. State, 302 Md. 184, 188, 486 A 2d 200, 202

(1985), cert. denied, 478 U S. 1023, 106 S. . 3315, 92 L.Ed.2d 745

(1986); dadden v. State, 273 M. 383, 389-90, 330 A 2d 176, 180

(1974); Stansbury v. State, 218 M. 255, 260, 146 A . 2d 17, 20

(1958). In Hook, we pointed out:

Hom cide is the killing of a human being by a
human bei ng. It is culpable when it is
f el oni ous. It is felonious when it is not
legally justifiable or excusable. Fel oni ous
homcide is either murder or manslaughter.

4 (...continued)
Al'l nurder which shall be commtted
in the perpetration of, or attenpt
to perpetrate, any rape in any
degree, sexual offense in the first
or second degree, sodony, nmayhem
robbery, carjacking or arned
carj acking, burglary in the first,
second, or third degree, kidnapping
as defined in 88 337 and 338 of
this article, or in the escape or
attenpt to escape fromthe Maryl and
Penitentiary, the house of
correction, the Baltinore Gty
Detention Center, or fromany jail
or penal institution in any of the
counties of this State, shall be
murder in the first degree.
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Murder is in the first degree or in the second

degr ee. In Maryland, all murder perpetrated
by nmeans of poison, or lying in wait, or by
any ki nd of wilful, del i berate and
preneditated killing or commtted in the

perpetration of, or attenpt to perpetrate

certain felonies (of which robbery is one) is

murder in the first degree. Al other Kkinds

of nmurder are nurder in the second degree.
315 Md. at 27-28, 553 A 2d at 234-35. Article 27, 88 407-410
provide for and define the types of nurder that conprise nurder in

the first degree. Section 407, for exanple, provides inter alia,

that "[a]ll murder which shall be perpetrated ... by any kind of
wilful, deliberate and preneditated killing shall be nmurder in the
first degree.”" Simlarly, 8 410 provides that nurder commtted in

t he perpetration of [certain enunerated felonies] is nurder in the
first degree. Section 411, on the other hand, provides that all
murder not provided for in 88 407-410 is nurder in the second

degr ee.

In Whittlesey 1, the mgjority pointed out that the
af orenenti oned statutes do not create new crines; they only divide
the comon |law crinme of nurder into degrees for the purpose of

puni shnent, 326 Ml. at 520, 606 A 2d at 234 (citing Bruce v. State,

317 M. 642, 645, 566 A 2d 103, 104 (1989)). Conversely, nurder and
mansl| aughter, are not degrees of felonious homcide; they are
distinct offenses, distinguished by the presence of malice
af oret hought in nurder and the absence of malice aforethought in

mansl| aughter. State v. VWard, 284 Md. 189, 195, 396 A 2d 1041, 1045

(1978) .
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An indictnment for first degree murder need not specifically

all ege the theory under which the State is proceeding.®> Ross, 308

Md. at 344, 519 A 2d at 738. It is sufficient if the indictnent
charges nmurder in the first degree. |d. See also Art. 27 8616;°

State v. WlIllianmson, 282 Ml. 100, 107-08, 382 A 2d 588, 592-93

(1978), appeal after remand, 284 Md. 212, 395 A 2d 496 (1979).

Mor eover, such an apprisal conports with due process requirenents.
Ross, 308 Md. at 345, 519 A 2d at 739. Indeed, it has been held
that under a nurder indictnment, four verdicts can be returned

guilty of nurder in the first degree; gquilty of nurder in the

second degree; guilty of manslaughter; not guilty. Brown v. State,

44 Md. App. 71, 78 & n.5, 410 A 2d 17, 22 & n.5 (1979). See al so

VWittlesey |, 326 MI. at 520, 606 A.2d at 234. In Ross, supra, 308

> The Court in Ross stated: "As we have pointed out, nurder
in the first degree may be proved in nore than one way. There is
no requi renent, however, that a chargi ng docunent nust informthe
accused of the specific theory on which the State will rely." 308
Md. at 344, 519 A 2d at 738.

6 Section 616 of Art. 27 provides:

In any indictnent for nurder or mansl aughter, or for
bei ng an accessory thereto, it shall not be necessary
to set forth the manner or nmeans of death. It shall be
sufficient to use a fornula substantially to the

fol |l ow
ing effect. "That A.B., on the ..... day of ..... ni ne-
teen hundred and ..... , at the county aforesaid, felon-
iously (wlfully and of deliberately preneditated
mal i ce

af oret hought) did kill (and nmurder) C.D. against the
peace, government and dignity of the State.
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Md. at 346, 519 A 2d at 739, we stated that the State ordinarily
nmust proceed on all available theories in a single prosecution for
murder and may not bring seriatimprosecutions for the sane of fense

by alleging separate |egal theories. See Huffington, supra, 302

M. at 189 n.4, 486 A 2d at 203 n.4 ("In Maryland the hom ci de of
one person ordinarily gives rise to a single homcide offense, and
mul tiple prosecutions or punishments for different hom cide
of fenses, based on the slaying of one person, are generally
precl uded. ").

| repeat, there is only one crine of nurder, which, of course,
enconpasses first degree nurder. To be sure, that offense may be

proven in several different ways,’ but they are sinply theories of

" An anal ogous situation is also found in Maryland's
Consol i dated Theft O fense Statute, Article 27 88 340-349 (1957,
Repl . Vol . 1992), where there is a "single statutory crine
enconpassi ng various common |aw theft-type offenses in order to
elimnate the confusing and fine-line common | aw di stinctions
bet ween particular forns of larceny." Jones v. State, 303 M.
323, 333, 493 A 2d 1062, 1067 (1985) (enphasis added); see also
State v. Burroughs, 333 Mi. 614, 619, 636 A 2d 1009, 1012 (1994).

Ironically, this Court, in Jones, recognized the very
principle in the theft context it has failed to grasp in the
murder context. In that case we said:

As 8§ 342 conprises the single crine of theft, Jones
is protected fromfurther prosecution for stealing
the property particularized in the indictnent. Con-
sequently, the State cannot retry himfor another
violation of 8 342 with regard to the sane property.
Should the State attenpt a second prosecution, Jones
could effectively bar retrial by sinply producing the
indictnment and verdict in his first trial.

303 Md. at 341, 493 A 2d at 1071
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proof; each theory is not itself a separate offense. Consequently,
what ever theory the State m ght have proceeded on, if successful,
the defendant will have been convicted of first degree nurder.
That defendant may not thereafter be tried for, and convicted of,
first degree nurder again, even under a different theory. See
Ross, 308 Md. at 346, 519 A 2d at 739.

Because felony nurder is the sane offense as the underlying
felony, and because, in this case, the wunderlying felony is
robbery, it is clear that when he was tried for robbery, the
petitioner was placed in jeopardy not only for the robbery, but for
felony nurder as well. He was, in other words, placed in jeopardy
for first degree nurder on a felony nurder theory. The State is,
t herefore, prohibited by the Double Jeopardy C ause of the Fifth
Amendnent from once again placing him in jeopardy, even using
anot her first degree nurder theory.

When there is but one prosecution and trial, the State may
proceed on both the felony nmurder theory and the preneditated
nmurder theory. Frye, 283 M. at 717, 393 A 2d at 1376. If the jury
finds the nurder to have been preneditated as well as commtted
during the course of a felony, separate punishnment may be inposed
for both nurder in the first degree, under the preneditated nurder
theory, and the underlying felony. See id. at 716, 393 A 2d at

1376; Newton, 280 Ml. at 269, 373 A 2d at 267. This principle

governs because the interest to be vindicated is successive

puni shnment, not successive prosecution. So long as the theory
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under which the prosecution proceeds and on which it is successful
provides a basis for distinguishing the felony and the nurder
separate punishnments are perm ssible. It is only when the
underlying felony necessarily is the basis for the nurder
convi ction that successive punishnents are unwarranted. 1d. at 269,
373 A 2d at 267.

A different consideration obtains, however, when the issue is
successi ve prosecutions. Sinply put, if the act or acts the State
seeks to prosecute the defendant for in a successive trial
fall wthin the anbit of that which has been excluded based on the
outcome of a prior trial - there can be no subsequent trial.

| ndeed, the double jeopardy safeguards against successive
prosecutions provide a bulwark against such prosecutoria
overreachi ng. Consequently, the State cannot force a defendant "to
def end agai nst the sane charge again and again ... in which the
[State] may perfect its presentation with dress rehearsal after

dress rehearsal...." United States v. D xon, u. S. , 113 S.

Ct. 2849, 2884, 125 L.Ed.2d 556, 602 (1993) (Souter, J., and
Stevens, J., concurring in the judgnent and dissenting in part).
Thus, as a matter of both law and of pure |logic, when there has
been a prior conviction for an underlying felony, there necessarily
has been a prior prosecution for first degree nmurder. VWiile the
prosecution may desire to proceed later on a different nurder

theory, it is precluded from doing so.
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The cases upon whi ch Judge Eldridge relied for the proposition
t hat a subsequent prosecution for first degree nmurder on the basis
of preneditated nurder nmay be brought notw thstanding the prior
felony conviction are inapposite. 1In each of those cases there was
a single prosecution and the issue to be resolved was whether
successi ve punishnment was being inposed for the sanme offense.
There was no issue concerning successive trials for the sane

of fense. Newton, 280 Md. at 265, 373 A.2d at 265 ("[i]n the instant

case, there has been but one prosecution and trial for the felony
murder and the underlying felony so that no issue concerning

successive trials for the sane offense is presented”); Robinson v.

State, 249 Ml. 200, 238 A 2d 875, cert. denied, 393 U S. 928, 89

S.C. 259, 21 L.Ed.2d 265 (1968) (single prosecution); Swafford v.

State, 498 N E. 2d 1188 (Ind. 1986) (sane); Comopnwealth v. Harper,

499 A 2d 331, 337 (Pa. Super. Ct. 1985), appeal denied, 528 A 2d

955 (Pa. 1987) (sane); State v. Adans, 418 N.W2d 618 (S.D. 1988)

(sane); Sinpson v. Commobnwealth, 267 S.E. 2d 134 (Va. 1980) (sane);

Wllians v. Smth, 888 F.2d 28 (5th CGr. 1989) (sane). Moreover, in

Si npson the court pointed out the significance of the indictnent,
as | have done, and the fact that it need not specify the theory

upon which the State is proceeding.® [d. at 138-39.°

8 The Sinpson court stated: "While the indictnent nust
describe to the defendant the offense charged against him Code §
19. 2-220, provides that in executing this function the indictnent
may “state so nuch of the conmon | aw or statutory definition of
the offense as is sufficient to advise what offense is charged.'"

(continued. . .)
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Al though United States v. D xon, which sounded the death knel

of Grady v. Corbin' and which was decided after Wiittlesey |, is

8 (...continued)
267 S.E.2d at 138.

® The majority, in an effort to justify its adoption of
Judge Eldridge's position in Wittlesey | that a preneditated
mur der prosecution is not barred by the petitioner's prior
robbery conviction, points to Bowers v. State, 298 Md. 115, 468
A .2d 101 (1983), cert. denied 479 U.S. 890, 107 S.Ct. 292, 93
L. Ed. 2d 265 (1986) ,as did Judge Eldridge, as proof that "the
doubl e j eopardy prohibition does not bar the prosecution of a
def endant for an intentional hom cide, even though the defendant
was earlier prosecuted and convicted for robbing, raping, or
ki dnappi ng the sane victim™ M. n. A2d  n
_(1995) [Slip Op. at 48-49 n.15 (quoting V%lttlesev |, 326 M.
at 538, 606 A 2d at 242) (Eldridge, J., concurring and
di ssenting).

The majority's attenpt is unavailing. Bowers is not
persuasive in the successive prosecution context. It relies upon
State v. Frye, 283 Md. 709, 393 A 2d 1372 (1978), which, as we
have al ready denonstrated, deals with the cunul ati ve puni shnment
strand of the Double Jeopardy Clause. Cearly, therefore, Bowers
is no stronger authority than the foundation on which it is
built. Utimtely, however, what is nore troubling is the
majority's continued nuddyi ng of the distinction between
successi ve puni shnent cases and successive prosecution cases in
the context of double jeopardy jurisprudence. That distinction
is not, nor was it neant to be, a slight one. Indeed, for the
petitioner, it has caused his life to hang in the bal ance.

10 The Court, in Dixon, concluded that Grady had to be
overrul ed because it proved to be unworkable, adding little to
(continued. . .)
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a successive prosecution case, it is distinguishable from the
instant case. Wiereas in this case, applying the required evidence
test, the defendant clearly had been previously placed in jeopardy
for first degree nurder, via the robbery prosecution, therefore
precluding the State from seeki ng anot her nurder prosecution, the
critical question to be resolved in D xon was whether the
defendants,! in fact, previously had been prosecuted for the
of fenses for which they were subsequently indicted. Specifically,
t he double jeopardy issue in D xon was "whether prosecution for
crimnal contenpt based on violation of a crimnal |aw incorporated
into a court order bars a subsequent prosecution for the crimnal
offense.” 113 S.Ct. at 2855, 125 L.Ed.2d at 567. |Indeed, Justice
Scalia, witing for the Court, noted that this issue represented a
recent devel opnent in Anerican case |aw |d.

Because he previously had been placed in jeopardy for first
degree nurder, via his robbery prosecution and conviction, and the

extension of the D az exception was unwarranted, see Wittlesey 1|,

326 Md. at 555-56, 606 A 2d at 251-52 (Bell, J., dissenting), the

10 (. ..continued)
the Court's double jeopardy jurisprudence. ___ U S.
S.Ct. 2849, 2864, 125 L.Ed.2d 556, 577-78 (1993).

113

11 Dixon involved two separate defendants. Both defendants,
Di xon and Foster, had been found guilty of crimnal contenpt and
wer e subsequently indicted for substantive crinmes arising out of
t he sane conduct involved in the contenpt proceedings. 113 S.C
at 2853-54, 125 L.Ed.2d at 565-66. D xon and Foster raised
doubl e jeopardy clains. The cases were consolidated by the
District of Colunbia Court of Appeals. 1d. at 2854, 125 L.Ed.2d
at 566.
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petitioner should never have been tried for first degree nurder on
any theory. Accordingly, I would reverse the judgnent, and di sm ss
the charges, with prejudice.
.

| agree with the petitioner that the trial court erred in
permtting the State to exercise a perenptory challenge to strike
a bl ack woman fromthe venire because of her race. See Batson, 476
U.S. 79, 106 S.Ct. 1712, 90 L.Ed.2d 69 (1986). Contrary to the
State's and the majority's position, it is at best uncl ear whether
the trial court ruled that the petitioner failed to establish, as

Batson requires, a prima facie case of purposeful and racially

di scrimnatory use of challenges by the State, although it is
perfectly clear that it did not effectively do so.
A
The Suprenme Court, in Batson, departed from the standard

articulated in Swain v. Alabama, 380 U S. 202, 85 S. Ct. 824, 13

L. Ed. 2d 759 (1965), and hel d:

[ A] defendant may establish a prima facie case

of pur posef ul di scrim nation in [t he]

selection of the petit jury [based] solely on

evi dence concerning the prosecutor's exercise

of perenptory challenges at the defendant's

trial.
Bat son, 476 U.S. at 96, 106 S.C. at 1723, 90 L.Ed.2d at 87. To
establish such a case, the defendant nust show that the prosecutor
exerci sed perenptory chall enges to renove fromthe venire nenbers

of a cognizable racial or ethnic group, whether or not the
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defendant is a nenber of that racial or ethnic group. See Gorman

v. State, 499 U S 971, 111 S . C. 1613, 113 L.Ed.2d 712 (1991);

Powers v. Onhio, 499 U S 400, 111 S. C. 1364, 113 L.Ed.2d 411

(1991); Mejia v. State, 328 Ml. 522, 529, n.3, 616 A 2d 356, 358-

359 n.3 (1992).

As this Court noted in Stanley v. State, 313 MI. 50, 59, 542

A 2d 1267, 1271 (1988), establishing a prinma facie case is but the

first step of the three step process prescribed by Batson for

determ ning whether the State's use of perenptory challenges is
constitutionally permssible. The other tw steps involve
requiring the State to offer a neutral explanation for its strikes

once a prinma facie case of racial discrimnation has been nade out,

id. at 61, 542 A 2d at 1272, and the trial court's ultinate
determ nation whether the defendant has proven purposefu

di scri m nati on. Her nandez v. New York, 500 U.S. 352, 359, 111

S.C. 1859, 1866, 114 L.Ed.2d 395, 402 (1991) (plurality opinion,
Kennedy, J.); Mejia, 328 MI. at 533, 616 A 2d at 361; Stanley, 313
Md. at 61, 542 A 2d at 1272.

Once the defendant has established a prinma facie case, "the

burden shifts to the State to cone forward with a neutra
expl anation for challenging black jurors."” Batson, 476 U S. at 97,
106 S.C. at 1723, 90 L.Ed.2d at 88. Al t hough the State's
expl anati on need not neet the standard for justifying the exercise
of a challenge for cause, the prosecutor is required to give a

cl ear and reasonably specific explanation, constituting legitinate
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reasons for exercising the challenges, Stanley, 313 Ml. at 78, 542

A.2d at 1280 (quoting Batson, 476 at 98 n.20, 106 S.C. at 1723
n.20, 90 L.Ed.2d at 88 n.20), and the explanation nust be
sufficient to establish that the exclusion does not constitute

purposeful and racially discrimnatory exclusion of venirepersons.

McCray v. Abranms, 750 F.2d 1113, 1132 (2nd G r. 1984); Booker v.

Jabe, 775 F.2d 762, 773 (6th Cir. 1985).

Finally, the trial court is required to undertake "a sensitive
inquiry into such circunstantial and direct evidence of intent as
may be avail able” to determ ne whet her the defendant has satisfied

his or her ultimate burden of persuasion. Batson, 476 U. S. at 93,

106 S.Ct. at 1721, 90 L.Ed.2d at 85 (quoting Arlington Heights v.

Metropolitan Housi ng Devel opnment Corp., 429 U S. 252, 97 S. (. 555,

50 L.Ed. 2d 450 (1977)). In Batson the Court pointed to the

exi stence of a pattern of strikes against black jurors included in
the particular venire and statenents made by the prosecutor, in
exercising his challenges, as illustrative of the types of
consi derations wupon which a court may properly base that

determ nation. See also Hernandez, 500 U.S. at 359, 111 S.C. at

1866, 114 L.Ed.2d at 402 (plurality opinion, Kennedy, J.); M]lia,
328 Mdl. at 533, 616 A 2d at 361 (quoting Stanley, 313 Ml. at 60-61,
542 A 2d at 1272).

B

In establishing a prima facie case,
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[t] he defendant is entitled to

rely on the

fact, as to which there can be no dispute,
that perenptory challenges constitute a jury
selection practice that permts "those to

di scrim nate who are of

a m nd to

di scrimnate." Finally, the defendant nust
show that these facts and any other rel evant
circunstances raise an inference that the
prosecutor used that practice to exclude the
venirenen from the petit jury on account of
their race. This conbination of factors in
the inpaneling of the petit jury, as in the
sel ection of the venire, raises the necessary
i nference of purposeful discrimnation.

Batson, 476 U.S. at 96, 106 S.Ct. at 1723, 90 L.Ed.2d at 1723, 90

L. Ed. 2d at 87-88 (quoting Avery v. Georgia, 345 U S. 559, 562, 73

S.Ct. 891, 892, 97 L.Ed.2d 1244, 1247-1248 (1953))(citations

omtted). Moreover, in Stanley, we opined,

the prima facie showing threshold is not an
extrenely high one - not an onerous burden to

establish.... | t si mply

requires the

defendant to prove by a preponderance of the
evi dence that the perenptory challenges were
exercised in a way that shifts the burden of

production to the State and

requires it to

respond to the rebuttable presunption of

pur poseful discrimnation that

certain circunstances.

ari ses under

ld. 313 Md. at 71, 542 A 2d at 1277, citing Texas Departnent of

Community Affairs v. Burdine, 450 U S. 248, 253, 101 S. C. 1089,

1094, 67 L.Ed.2d 207, 215 (1981).

We made clear in Stanley that the trial court may not nmerely

state a conclusion that the defendant has failed to make out a

prima facie case; it nust nmake specific findings in that regard.

Id. at 71, 542 A 2d at 1277. In that case, we held that the trial

court had not nade the necessary finding.

Id. at 70, 542 A. 2d at
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1277. W noted, in that regard, that the trial court "did not
enunerate the Batson criteria, what matters [it] had observed
during jury selection, were there apparent reasons (based on those
observations) for striking certain blacks on nonracial grounds, and
the like?" 1d. In a footnote, we observed:

We enphasi ze here the need for the record to
contain not only specific findings by the
judge, but also information to support those
findings; information such as the nunbers of
bl acks and whites on the venire, the nunbers
of each stricken for various reasons, the
reasons under | yi ng strikes for cause,
pertinent characteristics of jurors excluded
and retained, relevant information about the
race of the defendant, the defendant, the
victim and potential w tnesses, and so forth.

ld. n.11. The relevant circunstances that "m ght give rise to or

support or refute" the prim facie case finding, include "a

"pattern' of strikes against ... jurors [of the cognizable group]
in the particular venire, or the prosecutor's questions and
statenents during the voir dire examnation in the exercise of
perenptory challenges...." [d. at 60, 542 A 2d at 1272. Again, we
announced in Stanley that "the prima facie show ng threshold is not
an extrenely high one - not an onerous burden to establish.” [d.
at 71, 542 A 2d at 1277, citing Burdine, 450 U. S at 253, 101 S. C.
at 1094, 67 L.Ed.2d at 215. Furthernore, although it is the

defendant's burden to establish a prinma facie case, "[w] hether the

prerequisite prima facie showi ng has been nade is the trial judge's
call, ... which must be nmade in light of all of the relevant

circunmstances."” Mejia, 328 MI. at 533, 616 A 2d at 361, citing
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Stanley, 313 Ml. at 60, 542 A 2d at 1272 (quoting Batson, 476 U. S

at 97, 106 S.Ct. at 1723, 90 L.Ed.2d at 88).
C.
Wth these principles in mnd we consider the colloquy which

gave rise to the issue sub judice:

[ APPELLANT' S COUNSEL] : Your Honor, we
woul d be objecting to the State challenging
Ms. Wight at this tine. | would note that
they previously exercised one of t he
perenptory chall enges to strike Ms. Brummel |,
who's an African- Aneri can. Ms. Wight is an
African-Anerican. The State uses its second

strike to strike her ... (inaudible)
There are four (4) remaining African- Anericans
remaining in the panel today. | think the
State has raised a prima facie case

(i naudi bl e) C usi ng its perenptory
challenges ... (unintelligible.)

THE COURT: Wuldn't he have to be a
menber of the sanme class, white nal e?

[ APPELLANT' S COUNSEL] : No Your Honor
The Suprenme Court has decided that
(unintel ligible) C in favor of t he
def endant s.

THE COURT: (Okay, | also noticed that all
the State's strikes are fennle. Wher e does

t hat leave nme wth regards to future
chal | enges whet her they be African-Anerican or
not ?

[ APPELLANT' S COUNSEL]: Agai n Your Honor,
| would raise the sanme objection as

(1 naudi bl e.)

THE COURT: |I'mthinking a |arger class
t hough. That neans that they have to cone up
here and explain every female chall enge. | f

he's not a nenber of the that female, he's not
a nmenber of any identifiable group, they've
got to explain. I'"'m not clear, |'m not
playing with you but |I'm not sure what 1|'ve
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got to get themto defend. Anyway, you know
the rules and you can put on the record
what ever you want as to any or all of the
chal | enges that you've exercised so far.

[ PROSECUTOR]: Well of course Your Honor,
| would ask for a decision with regard to
question of whether we have, by our strikes,
pl aced ourselves in position with the Court,
is going to require that sone show ng be nade
that we are not striking jurors for what could
be race control (sic) reasons.

THE COURT: kay, |'m not going to
require you to but | think, because we never
know what's going to happen from Mnday to
Monday in Washington, it wouldn't hurt if
there is a reason that has nothing to do with
race or sex, that you put it on there, but |I'm
not going to require you to do that and |
don't think that | have to.

[ PROSECUTOR] : The question is ... |
think | understand your ruling but, it's as if
you are allowi ng us to make an expl anati on but
you're not binding, ny ... our question is,
have you found as a matter of fact that there
is a condition to using your strikes for
reasons other than the special reasons is the
crux of the initial inquiry that would need to
be made?

THE COURT: Well as | say, | didn't state
it but ny question is, why should | conclude
that they, the State is using the strikes only
agai nst black fenmales when the statistical
evidence is that they' ve used them against

femal es and therefore, that is why | said,
|"ve got to know what |'masking the State to
justify and if I'"'m asking them "' m
discrimnating if | only ask they to justify
their excuses ... their perenptory chall enges
to black females. If I'm going to do
sonething like this | guess | really have to
ask them for anything ... white males, which

ironically is the one group he could identify
with.
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[ APPELLANT' S COUNSEL] : Your Honor, |
di sagree. | think there is an addition that
thereis a ... (unintelligible).

THE COURT: You have to talk about an
identifiable group first. You have selected
African-Anerican females. |'m saying ..

[ APPELLANT' S COUNSEL] : W have not

sel ected African-Anerican fenal es.
THE COURT: (Unintelligible)

[ APPELLANT" S COUNSEL] : C
(Unintelligible) ... African-Anericans, there
is a difference.

THE COURT: Wel |

[ APPELLANT' S COUNSEL] : We include the
female ... (inaudible).

THE COURT: Well that's because that's
what he said when he cane up here. He said
that | want to call the Court's attention to
the fact that there ... two of the State's
stri kes have been black females and then he
| ooked around the courtroom and canme up with
four or sonmething, | don't really know who
he' s | ooki ng at

[ APPELLANT' S COUNSEL] W nean African-
Ameri can, not African-Anerican fennl es.

THE COURT: Ckay, well, you've cut the
cloth out, | don't care how you cut it out,
but if that's your criteria..

[ APPELLANT' S COUNSEL]: Yeah, that is our
criteria, African-Anmericans Your Honor, under
the ... (inaudible) ... and | think you know,
the reason that | pointed out other people in
the courtroom is that to preserve an issue
like this, the Courts say that I'mrequired to
give .. to nmake the record as to the racia
conposition of the panel and ah, | think |
have at this point. W have a situation here
Your Honor, there is a very small nunber of
African- Anericans contained in this panel and
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the State has used two (2) of it's four (4)
perenptory challenges thus far to strike
African-Anericans and | think that raises a
prima facie case wusing an inpermssible
pattern as to ... (inaudible).

THE COURT: Well, | don't find any raci al
issue that the State has to explain at all
but if you want, under Batson or sonething,
theory of law that hasn't been deci ded yet.

[ PROSECUTOR]: Wth that invitation from
the Court, I will put the follow ng conmments
on the record. First I would note that the
State has used only four (4) challenges at
this point and that two (2) were directed
agai nst African-Anmericans and two (2) were
not . At this point, the Defense has used
el even (11) challenges or strikes. Wth
regard to Ms. Brumell | wll ... who was
juror nunmber 3, | will put on the record that
during death qualification she indicated that
she does not want soneone's fate in her hand.
When she approached the box this norning and
was advised that she was acceptable by both
parties, she rolled her eyes and said "Ch no,"
and then took her seat, clearing indicating
t hat she doesn't want to be on this jury.

Wth regard to Ms. Wight, the basis for
our striking her has nothing to do with her
sex or her race, but rather her enploynent.
Um that's all | have on her.

[ APPELLANT' S COUNSEL]: Your Honor, wth
regard to Ms. Brummell, the State says that
they only struck her Dbecause she seened
reluctant to serve, well then my question to
her was why didn't they strike Ms. Ross if
that was the reason, since she was up here and
explained to the Court tinme and tine again
t hat she doesn't want to serve.

THE COURT: You beat her to it.
[ APPELLANT' S COUNSEL]: No we didn't.

[ PROSECUTOR] : Yes you did.
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[ APPELLANT' S COUNSEL]:  Yes we di d.
THE COURT: (I naudible.)

[ APPELLANT' S COUNSEL]: Wth regards to
Ms. Wight Your Honor, the State has said
enpl oynment and | would ask the Court to direct
an inquiry as to what enploynent she is in
that the State finds so objectionable and to
as whet her any other people that they did find
acceptable has sim |l ar

THE COURT: Ckay, well | entirely agree
with Judge Moreland in ... (unintelligible)

You just never end and after a while,
they' re not perenptory chall enges but they are
his judicially approved challenges. |n other
words, if | think the reasons are good enough
t hat sonebody uses, or tells ne they did

sonething for, then it's okay, it's not
racially di scrimnatory or sexual l'y
discrimnatory, and I, | don't find the |law or
the facts in this situation. If we ... let ne
give you a (unintelligible) situation. If the

State packed this jury wth nothing but
females, particularly if they were white
females let's say and | was in the totally
opposite group, as your client is, then maybe
t here maybe ought to be law that would require
themto explain that but we haven't even cone
close to that happening and it's practically
i npossible since ... in fact our
(unintelligible) ... shows, are nore wonen
than men on our jury panels because they
register to vote and they live |onger. I
can't do anything about either of those
things. Anyhow ... (inaudible)

[ APPELLANT' S COUNSEL] :

THE COURT: (kay, as the auctioneer says,
goi ng once, going twce. You want a m nute?
The jury is satisfactory? Mai n panel and
alternates to both sides?

[ PROSECUTOR] : They are to the State,
Your Honor.
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[ APPELLANT' S  COUNSEL] : Wth t he
exception of the objections already noted,
Your Honor.

THE COURT: That's not ed.
The majority asserts that the trial court concluded that the

appellant did not mnmake out a prim facie case of race

di scrimnation, but nevertheless permtted the State to provide
race neutral reasons for its perenptory strikes. By stating that
"[a]lthough it would have been preferable for the trial judge to
state the reasons for his rulings expressly,” the majority
recogni zed that the trial court did not state its reasons for the

ruling, as Stanley requires. The ngjority then presunes that the

trial court knew the | aw and properly applied it. M. at
A 2dat _ [Slip op. at 13)]. See also Beales v. State, 329
Ml. 263, 273, 619 A 2d 105, 110 (1993). | cannot agree.

First of all, it is far fromclear that the trial court knew

the law and properly applied it. Logically, that presunption can
apply only if the record does not negate it; if the record reflects
that the court did not know the |aw or did not properly apply it,

the presunption may not be indulged. Qinn v. Quinn, 83 M. App.

460, 466-467, 575 A 2d 764, 767 (1989); Canpolattaro v.

Canpol attaro, 66 M. App. 68, 80-81, 502 A 2d 1068, 1074-1075

(1986). In this case, the trial court nmade statenents indicating
that it did not knowthe law. The trial court, in 1994, apparently
was unaware that it was no | onger a requirenent of the Batson rule

that the excluded juror be a nenber of the sane cogni zabl e group as
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t he defendant, an issue resolved by the Supreme Court as early as

1992, see Gorman, 499 U. S. 971, 111 S.C. 1613, 113 L.Ed.2d 712

(holding that a white defendant had standing to chall enge, under
Bat son, the strike of black venirepersons); Powers, 499 U S at
416, 111 S .. at 1373, 113 L.Ed.2d at 429 (sanme), and acknow edged

by this Court in 1991, see State v. Gorman, 324 Md. 124, 596 A. 2d

629 (1991). See also Mejia, 328 Md. at 529 n.3, 616 A 2d at 358-

359 n.3. Thus, in this case, the record clearly contains
information that would suggest that the trial court did not know
the law. Fromthis information, it can be concluded that it did
not properly apply the law. Mreover, the trial court's discussion
of the Batson issue, particularly its focus throughout the
col l oquy, on gender and race, even after the petitioner nade clear
that race, and not gender, was the basis of his objection provides
anot her reason for not applying the presunption.

Nor is it even clear that the trial court ruled that the

petitioner had not nmade out a prima facie case. The circunstances

of this case are akin to those in Stanley. There, after defense
counsel had argued that the defendant was entitled to have the
State explain the basis for its strikes and after a dispute arose
as to the race of one of the jurors, the trial court asserted:

You see the problemis Ms. Lewis may well have
been bl ack. The problem is we in Prince
George's County gave up keeping track of
peopl e's color 17 years ago. W don't keep a
record of people's race. The conputer doesn't
have the racial designation on it when it
sel ects peopl e.
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Sonmebody will be in trouble if this issue is
appealed trying to figure
out what color this I|ist
was because by | aw we may

not keep raci al
desi gnati on. So the
Suprenme  Court in its

efforts in the Batson
case has really put the
rest of the world in
troubl e. They had been
telling us 30 years don't
make any deci si ons
pr edi cat ed upon race,
creed, color, religious,
nati onal origin, and
Article 46 says sex. So
we stopped doing all of
t hat . The next thing
they want to know i s what
color is everybody. You
can't have it both ways.

Il will tell you at this point | amthe
lowy trial judge, and I'm at a loss as to
what to do except to tell vyou, [defense
counsel] | perceive no nore indication of
striking blacks on the part of the State than
| do on your part. | notice that your very
first strike, second strike - now, your very
first strike was M. Ronald Dendy. Then it
was Ms. Shirley Thonas. You can go on
t hrough |i ke that.

| don't perceive it as trying to find out
who is nore white or black. God forbid we go
back to those days.

| just see no racially notivated evi dence

of - evidence of racially notivated exercise
of the strikes in this court. | deny vyour
not i on.

Maybe at sone |ater date sonmeone wll
tell me howto do it. They will have [a] real
problem a real problem | amnot sure about
the rest of Mryland, but they have a real
problem in Prince CGeorge's County because we
haven't kept racial designation since 1969. |
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guess next we will go back to seeing the nane
in the newspaper, John Smth, colored.

That ruling is conpleted. Gentlenen.
Stanley, 313 M. at 67-68, 542 A 2d at 1276.
This Court observed, "[i]t is inpossible to tell from these

remar ks whether the judge was attenpting to make a Batson prinma

facie case ruling or whether he was philosophizing in a general way

about racial matters ..., Stanley, 313 MiI. at 70, 542 A 2d at
1277; it was not at all clear that the trial court had rul ed that

there was a lack of a prima facie case. Simlarly, in the instant

case, it is possible that the trial court was "philosophizing" as
to whet her bl ack wonmen should be classified primarily according to
their race of their gender, or that it was attenpting to nake a
reasoned determ nation regarding the petitioner's attenpt to nake

out a Batson prima facie case. Watever its intent, as in Stanl ey,

the trial court "did not enunerate the Batson criteria or
articulate any specific bases for finding lack of a prima facie
showing." 1d.
D
| amnot at all convinced that the petitioner failed to nmake

out a prinma facie case. The threshold which nust be net is not an

exacting one, and the prima facie case determ nation nust take into

account all of the relevant facts and circunstances, including the
fact that perenptory challenges nay be used discrimnatorily by

those who are of a mind to discrimnate. Bat son, 476 U.S. at 96
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106 S.Ct. at 1723, 90 L.Ed.2d at 87-88 (quoting Avery, 345 U. S. at
562, 73 S.Ct. at 892, 97 L.Ed.2d at 1247-1248).

When challenged, the State had wused four perenptory
chal l enges, two of which were used to exclude blacks from the
panel. This fact takes on greater significance when considered in
light of the additional fact that only six of the fifty-five

veni repersons remaining after voir dire were black. Although one

may argue that it would have been better had the petitioner's
objection cone after the State had exercised all of its perenptory
chal l enges, the use of two of four challenges to exclude black

veni repersons, conprising |less than twelve percent of the entire

venire, | believe, is sufficient to establish a prim facie case.

Stated differently, while it may have been a clearer case, one way

or the other, had the Batson challenge cone later in the process,

after it was clear what had happened to the other four blacks, that
is not required. A party is not required to wait until all of the
other party's perenptory strikes have been exercised before
objecting. Indeed, the striking of a single black juror for racial
reasons constitutes a violation of the equal protection clause,

Stanl ey, 313 Ml. at 88, 542 A 2d 1286 (quoting U.S. v. Battle, 836

F.2d 1084, 1086 (8th Cr. 1987), and "any doubt as to whether the
conplaining party has nmet its initial burden should be resolved in

that party's favor." State v. Slappy, 522 So.2d 18, 20 (Fla

1988) . See Stanley, 313 M. at 69-70, 542 A 2d at 1276.

Essentially, the objecting party is only required to produce
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evidence sufficient to necessitate a response fromthe other party.
Clearly, in the instant case, this requirenent has been satisfied.
[T,
The petitioner does not contend that the tape of the victim
pl ayi ng the piano was "unduly inflammtory,"” the limtation placed

on the adm ssion of victiminpact evidence. Evans v. State, 333

Ml. 660, 688, 637 A .2d 117, 131 (1994). He argues, instead that,
given the victims nother's testinony, the evidence was cumul ati ve.
The mpjority holds that the videotape provided the jury wth

rel evant information not already in evidence, such as the victinms

skill as a pianist and his appearance at the tine of death, which
could not be captured by a still photograph. ™. at __ ,
A2d at _ [Slip op. at 63]. | disagree.

It is now a well established principle of law that the

introduction of victim inpact evidence is constitutionally

perm ssi bl e, Payne v. Tennessee, 501 U. S. 808, 111 S.Ct. 2597, 115

L. Ed. 2d 720 (1991); Evans, 333 Ml. at 684-685, 637 A 2d at 129, and

i ncl udes any evidence which the court deens probative and rel evant

to sentencing. Lodowski v. State, 302 Md. 691, 738-739, 490 A 2d

1228, 1252 (1985), vacated on other grounds, 475 U S. 1078, 106

S.C. 1452, 89 L.Ed.2d 711 (1986). Neverthel ess, such evidence is
danger ous because of its tendency to act as a super - aggravating
factor. | believe, therefore, that great care nust be taken to
i nsure that such evidence does not have that effect; it should not

be characterized, or be used in such a way as to trunp any
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mtigating circunstance proven by the appellant. It ought not, in
ot her words, be the decisive factor in determ ning an accused's
fate. Evans, 333 M. at 713-714, 637 A 2d at 143 (Bell, J.
di ssenting).

The purpose of victim inpact evidence is to show the
uni queness of the victimand the inpact of the offense on famly
menbers. 1d. (quoting Payne, 501 U S at _ , 111 S. . at 2607
115 L. Ed.2d at 734).

The determ nation whether the adm ssion of

victiminpact evidence in a capital sentencing

procedure offends due process involves an

analysis of whether its introduction wll

cause the proceedings to be fundanentally

unfair ... [which], in turn, involves a

consideration of the inpact of that evidence

on the exercise of discretion by the trier of

fact.... Wuether the fact finder's discretion

is suitably directed and limted necessarily

must depend upon the purpose for which the

evidence is offered and its relevance to the

issue to be decided, that is, whether it is

admtted for a legitimate purpose and it

actually perforns that purpose.
Evans, 333 Ml. at 713, 637 A 2d at 143. The vi deotape of the
victim playing the piano is not relevant to show the inpact that
M. Giffin's death has had on his fam |y nenbers; statenents mde
by his nother, were sufficient to establish both his unique
abilities and the inpact of his nmurder on his famly. The only
effect of the videotape, | believe, was to show the inpact of the
victims death on society at large, to show that because of his

special talents and abilities, society has suffered a greater | oss
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than it would have, had the victimnot been a nationally renowned
pi ani st .

Society suffers a | oss whenever any one of its citizens is
mur dered, regardless of his or her acconplishnments, talents or
abilities. Al though the death of certain citizens may be nore
publicized, we nmust not view their worth and the detrinment to
society resulting fromtheir deaths, to be nore or less than for
any other citizen. The victim inpact evidence in this case
suggests that it is appropriate for society to place a higher
prem um on sone |lives than on others. Its adm ssion is an open
invitation to the jury to so view the victimin this case and to

act accordingly in determning the petitioner's fate.



