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| do not share the mgjority's opinion that former Governor
Hughes was properly denied his State pension during his tenure as
Gover nor. Indeed, it 1is ny considered judgnent that the
| egi sl ati ve schenme under review nmakes perfectly clear that, during
that time, he was entitled to receive both his State pension and
his State salary. Therefore, | dissent.
It is the application of Maryland Code (1957, 1978 Repl.
Vol .), Art. 73B, 8§ 11(12) that is at the heart of this case?!, as
there are few, if any, disputed facts. Section 11(12) provides in
pertinent part:
Should such beneficiary be appointed or
elected to any office, the salary or
conpensation of which is paid by the State,
his retirenent allowance shall cease, and he
may again becone a nenber of the retirenent
system and shall contribute thereafter at the
sane rate he paid prior to his retirenent....
| agree with the majority that the issue in this case is one of
statutory interpretation. Nor is there nmuch di sagreenent between
the majority and nyself as to the process by which that issue is to
be resol ved.
It is well settled that the search for legislative intent

begins with, and ordinarily ends with, the words of the statute,

City of Baltinmobre v. Cassidy, 338 Mi. 88, 93, 656 A.2d 757, 760

(1995); Harris v. State, 331 M. 137, 145, 628 A 2d 946, 950

(1993), considered in light of their plain and ordi nary meani ng.

D ckerson v. State, 324 M. 163, 170-71, 596 A. 2d 648, 651-52

Presently codified at Maryl and Code (1993, 1994 Repl.
Vol .), State Personnel and Pensions Article, 8§ 22-404.
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(1991). An exception to this canon of statutory interpretation,
however, is that when the |anguage of the statute is clear and
unanbi guous, the result achi eved by applying the plain | anguage may
be confirnmed by the use of extraneous interpretive aids, such as

| egi sl ative purpose, history, context, etc. State v. Thonpson, 332

Md. 1, 7, 629 A 2d 731, 734 (1993). Wien the words of the statute
are not clear - the statute is anbi guous - those interpretive aids
i nformthe neaning of the enactnent as well as the search for the
Legislature's real intention. In that regard, in addition to
consi dering context, which "may include related statutes, pertinent
| egislative history and 'other material that fairly bears on the

fundanental issue of |egislative purpose or goal...,"" CGEl CO

V. |lnsurance Comm ssioner, 332 M. 124, 132, 630 A 2d 713, 717

(1993) (quoting Kaczorowski v. Gty of Baltinore, 309 Mi. 505, 515,

525 A 2d 628, 632-33 (1987)), we nust endeavor to avoid giving a
statute a nonsensical, illogical or unreasonable construction, a
point that the majority al so recogni zes. _ M.oat _ , Az

at  [Slip op. at 6] (quoting Frost v. State, 336 Md. 125, 137,

647 A.2d 106, 112 (1994)). But the statute under review al so
must be read so that no word or portion thereof is rendered

sur pl usage, superfluous, nugatory or insignificant.? GCEICO 332

2To be sure, it is appropriate to consider the
cont enporaneous interpretation given a statute by the agency
charged with its admnistration. Baltinore Gas & Electric v.
Public Service Conmm ssion, 305 Md. 145, 161, 501 A 2d 1307, 1315
(1986); see Enbrey v. Mtor Vehicle Adm nistration, M.

_n. 10, _  A2d ___, __ n. 10 (1995) [Slip op. at 10 n. 10]




Md. at 132, 630 A 2d at 717.

The rel evant portion of § 11(12), to be sure, does provide
for, as the majority posits, the cessation of retirenent paynments
to a beneficiary upon that beneficiary's being el ected or appointed
to an office, the salary of which is paid by the State. It goes
further than that, however. It also, quite clearly, contenpl ates
that the beneficiary be able once again to becone a nenber of the
Enpl oyee's Retirenent System ("ERS') and thereby enhance those sane
retirenment benefits. Section 11(12) does not, in express terns,
specifically condition the cessation of retirenent paynents on the
beneficiary's nenbership, potential or actual, in the ERS. That
absence, however, is a function of draftsmanship. Section 11(12),
considered in its entirety, does present the issue of whether
actual or potential nenbership is a condition precedent to
cessation of retirenment benefits. Hence, the provision is at best
anbi guous. It is necessary, therefore, to look to interpretative
aids, other than the words the Legislature used, to find the
answer .

The mjority concludes, wthout reference to nenbership
status, that 8 11(12) is clear and unanbiguous and requires
cessation of retirenent paynents whenever a beneficiary of the ERS

is elected or appointed to State office. That concl usi on

What weight to give that interpretation, however, depends upon
its persuasiveness and, at bottom whether it is correct. In
this case, the appellant's interpretation is sinply w ong.
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di sregards the conjunctive phrase, "and he nmmy again becone a
menber of the retirenment system and shall contribute thereafter at
the sane rate he paid prior to his retirement.” That phrase
addresses renewal of ERS nenbership and its effect, 1i.e. an
enhanced pension at the conclusion of the elective or appointed
service; nevertheless, the mgjority fails to give it any effect.

| suspect that it was by reference to that conjunctive phrase
that the Attorney General concluded, in his 1988 opinion, see 73
Op. Att'y Gen. at 306-07, that a beneficiary of the ERS who becones
a judge is entitled to receive both the pension benefits and the
judge's salary, the latter of which, is, like the Governor's
sal ary, payable by the State. Taking the conjunctive phrase into
consideration, the Attorney General opined that the beneficiary's
status as an enpl oyee for purposes of the ERS is critical. Wile |
do not agree with the Attorney Ceneral's analysis of the appellee's
situation, it at |least takes into account every aspect of the
rel evant statutory provision.

By Chapter 239 of the Acts of 1971, the Legislature enacted
the Qubernatorial Retirenment Plan ("GRP"). Captioned as "Gover nor
and Surviving Spouse of Governor" and codified under § 11,
"Benefits; Maryland Enployees Retirenent Review Board," as
subsection (18) (later renunbered as subsection (19)), it provides,

as rel evant:

(b) Notw thstanding anything to the contrary
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in any other law, retirenent allowances and

benefits for persons serving in the office of

Governor after January 17, 1979, and their

spouses shall be payable in accordance wth

this subsection. A person serving in the

office of Governor after January 17, 1979,

shall be eligible to receive a retirenent

al  onance equal to one-third the annual salary

received during his last term of office,

provi ded that the Governor has served at | east

one full term and has attained age 55. The

retirenent allowance so determned shal

continue for the life of the retiree. Thi s

retirement allowance or pension shall be

suspended and not paid during any period when

the former Governor is enployed by any agency

of the State of Maryl and.
Section 11(12) was a part of the Miryland |law |long before
subsection (19) was enacted. Prior to 1971, therefore, Governors
were nenbers of the ERS. Consequently, and not unexpectedly, a
Governor's retirenent allowances and benefits were funded, and
paid, pursuant to its provisions. There sinply was no other
pension system in which Governors belonged or from which their
pensi ons were to be paid.

Accordingly, in 1971, an ERS beneficiary elected Governor
necessarily would have had to look to the ERS for any retirenent
benefits he would receive as a result of that service. There was
no other pension or source for such a pension. Thus, 8§ 11(12)
clearly woul d have applied and, pursuant to its requirenents: the
pensi on benefits would have ceased and the beneficiary would be
required to el ect whether once again to becone a nenber of the ERS;
if he chose to renew ERS nenbershi p, the pension payable at the end

of the beneficiary's termas Governor would have been enhanced.
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A different scenario obtained after 1979. An ERS beneficiary
el ected Governor after 1979 could not renew his or her nenbership
in the ERS and, thereby, enhance his or her pension, even if he or
she were of a mind to do so. Instead, as prescribed by 8§ 11(19),
the beneficiary automatically becane a nenber of the GRP, from
which he or she would be paid retirement benefits upon the
conpl etion of his or her termas Governor. Accordingly, beginning
in 1979, an ERS beneficiary who served as Governor would have
received, in respect of his or her service as Governor, a pension
whi ch was not dependent upon nenbership or potential nmenbership in
the ERS.3

| agree with the appellee, whether his retirenent benefits
were inproperly suspended does not depend sol ely upon whet her he
was a present beneficiary of the ERS. Rather, it depends as nuch
upon whether he is, or potentially is, a nenber of that system from
the standpoint of accruing additional pension benefits. Stated

differently, what is critical is whether the ERS will be | ooked to

%The majority suggests that the GRP is nmerely a "plan"
wi thin the overall Enployees Retirenent System The majority
does not explain the difference between a systemand a plan. 1In
that regard, Black's Law Dictionary defines "plan" as, anong
others, "a nmethod of design or action, procedure, or arrangenent
for acconplishnent of a particular act or object. Met hod of
putting into effect an intention or proposal." (G tation
omtted) Black's Law Dictionary 1150 (6th ed. 1990). That
source defines "system' as "[o]rderly conbination or arrangenent,
as of particulars, parts, or elenents into a whole; especially
such conbi nati on according to sone rational principle. Any
met hodi ¢ arrangenent of parts. Met hod; manner; node." [d. at
1450.
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for pension paynents in respect to the State enploynent - the
appointed or elected office - in which the beneficiary is presently
engaged. Thus, while |I do not agree with the appellee that it is
the beneficiary's nmenbership in the ERS that causes the pension
paynents to cease, read in its entirety, 8 11(12) ties cessation of
ERS pension paynents to whether a present ERS beneficiary's
occupation of an elected or appointive office would qualify himor
her for enhanced pension benefits from the ERS. Ther ef or e,
al t hough the appel |l ee need not have been a nenber of the ERS at the
tinme that he becane CGovernor, it was necessary that, because of
that position and the pension it would generate, he could have
been. In this case, the appellee could not have renewed his
menmbership in the ERS, the Legislature having previously enacted
| egislation creating the GRP and prescribing its nmenbership and the
benefits to which its nenbers are entitled.

| think it is patent that it was perfectly proper for the
appel  ee to have received both his ERS retirenent paynents and his
State salary as Governor. The pension benefits the appellee

accrued as CGovernor* will be paid froma different pot than the

“At the risk of restating the obvious, it should,
neverthel ess, be noted that a pension "is not a wndfall."
Hargrove v. Board of Trustees, 310 Md. 406, 431, 529 A 2d 1372,
1384 (1987) (McAuliffe, J., dissenting) (discussing judicial
pensions), cert. denied, 484 U S. 1027, 108 S.C. 753, 98 L. Ed. 2d
766 (1988). Rather, a pension "'is a formof deferred
conpensation which is attributable to the entire period in which
it was accunul ated.'" Kuchta v. Kuchta, 636 S.W2d 663 (M.

1982) (en banc) (quoting Shill v. Shill, 599 P.2d 1004 (I daho
1979)).




8
pensi on paynents received fromthe ERS.

My reading of 8§ 11(12) is confirmed by looking at it inits
historical context. Before 1971, when the Legislature enacted the
GRP, there was neither a State policy against "doubl e dipping" nor
a general prohibition against a pensioner receiving both a pension
and a salary fromthe State at the sane tine. The record at the
adm ni strative hearing confirns that this was so. This |ack of
policy was also confirmed by Legislative action taken during the
1972 sessi on.

Spurred by the reality that, under the law as then witten,
anyone could receive a salary for full tine State enpl oynent and,
at the same tine, draw a State pension for former enpl oynent, the
Legi sl ative Council proposed Bill No. 368(1). That bill would have
prohi bited that occurrence and, at the sane tine, authorized a
single payee to receive paynents from two separate pensions, Sso
long as the service formng the basis for each was rendered at
different tines. To acconplish the fornmer result, Bill 368(1) was
introduced in the 1972 General Assenbly as Senate Bill 34. As
proposed it provided:

During any period a person is receiving
conpensation as either an enployee or an
el ected or appointed official, whether or not
he is a nenber of the Retirenent System he is
not entitled to receive any pension or
retirenment allowance supported wholly or in

part by the State of Maryl and, except benefits
from Soci al Security; (Enphasis added).

Senate Bill 34 was not enacted as proposed. See Chapter 382 of the
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Acts of 1972. It was anended to delete the "double dipping"
provi sion, the above quoted | anguage. It was al so anended in tone,
fromprohibitory to enabling legislation. As passed, it provided:

At the tine of retirenent as a judge in one of

the listed courts, the nenber is eligible to

receive benefits from both the Retirenent

System and t he Judges' Pension System Upon

retirenent, no salaried State enpl oyee, judge,

| egi sl ator, or Executive official may receive

benefits under nore than one pension system

for the sane period of service.
See § 3(2)(e). Coupled with the repeal and reenactnent of 88 3(1)°
and 3(5),°% Chapter 382, Acts of 1972 pernmtted one person to

recei ve benefits under nore than one pension, provided they did not

That section provided before repeal and reenactnent:

Any person who shall becone an enpl oyee as
herein defined after the date of

est abl i shnent may becone a nenber of the
Retirement System ..., and shall not be
entitled to receive any pension or retiremnment
allowance fromany other Retirenent System. f
t hat pension or retirenent allowance is
supported wholly or in part by the State of
Maryl and, anything to the contrary

not wi t hst andi ng. except benefits from Soci al
Security. (Enphasis added).

The italicized portion was del eted upon reenact nent.
5That section provi ded before repeal and reenactnent:

| f any such official is entitled to a pension
or retirenent allowance under the provisions
of any other law, and such pension or
retirenment allowance is supported wholly or
in part by the State of Maryl and, except
benefits from Social Security, such official
shall be deened to have wai ved the benefits

t hereof by accepting the paynent of benefits
under this article.
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cover the sanme period of service. | ndeed, the purpose of the
statute, as passed, was "to enable a person with separate years of
service in tw State-supported pension systens, upon retirenent, to
receive the benefits to which he is entitled under both systens."
Chapter 382 of the Acts of 1972. Contrary to the Attorney
Ceneral's Qpinion issued in 1988, see 73 Op. Att'y Gen. 304, 308-
09, therefore, at that tinme, no such policy against "double
di ppi ng" was evident in the pension |aw On the contrary, the
Legislature rejected an effort to institute just such a policy.
| nstead, as noted, it recogni zed, that under certain circunstances,
double paynents from separate state-supported pensions are
perm ssi bl e.

Because there was no policy, in 1972, against the receipt of
both a State salary and a State pension, as the Legislative Council
recogni zed, it then was possible for a State enployee drawing a
pensi on under the ERS to obtain enploynment covered by a different
pensi on program and receive the benefits of both, i.e. a salary
and, later, a pension from the enploynent. Thus, the State
general ly agrees, for exanple, that because judicial pensions are
governed by a separate pension system a beneficiary of the ERS who
beconmes a judge may receive both a judicial salary, payable by the
State, and the ERS pension; the pension paynents continue despite
t he enployee's continued enploynent with the State of Maryl and
The decisive factor is not whether the pension and salary the

beneficiary is receiving are, respectively, State-supported and
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funded, but rather whether the pension pursuant to which the
retirement benefits are being nmade is separate from the one in
whi ch the beneficiary is earning future pension benefits.
The majority denies that the GRP is a separate pension system
Al t hough it acknow edges that the GRP' 'is not conparable with
other plans within the ERS ... because it is non-contributory, and

the benefits and determination of eligibility are distinctly

dissimlar,'" it asserts that those differences do not render it
separate and apart fromthe ERS. M. at _ , A 2d at
[Slip op. at 14] (quoting fromthe Board' s decision). In addition,

the majority finds it significant that, rather than placing the CRP
provisions in a section of the statute not addressing the ERS, the
Legi sl ature chose to place them in 8 11, a section dealing
generally with the ERS benefits. It also notes the lack of
provi sions providing for funding separate fromthe ERS and the fact
that the GRP is adm nistered by the ERS, and that "the specific
| anguage of the GRP ... never states or even intinmates that the GRP
is a separate retirenment system" M. at __ , A 2d at
[Slip op. at 14].

The Governor's Sal ary Comm ssion proposed the establishnment of
a separate retirenment plan for Governors, rather than one that was
tied to the ERS. Consistent with that approach, Chapter 239 of the
Acts of 1971 was enacted. It prescribed, as the nmajority concedes,
a plan with dissimlar eligibility and benefit criteria: only one

termhad to be served as Governor; it was non-contributory; and it
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was payable at age 55 at the rate of one-third of the Governor's
sal ary. It was unnecessary, in ny view, that the Legislature use
explicit language indicating its intention to establish a separate
system The nere fact of enactnment of the GRP is, | believe
sufficient evidence of that intention. Furthernore, the mgjority's
reasoning with respect to the funding or admnistration of the plan
IS not persuasive. Because it is non-contributory and its coverage
SO narrow, it was not necessary either to provide for contributions
or to prescribe detailed eligibility requirenents. The only
contributions required are those from the State and it is that
source of funds, the State as enployer, not the ERS, fromwhich the
benefits are paid.

That there is no provision mde in 8 11(19) for the
adm ni stration and nmanagenent of the GRP does not render the GRP a
part of the ERS, rather than a separate, discrete plan for
Governors. Indeed, 8 13, "Managenent of funds,"” made clear that
"[t]he board of trustees shall be the trustees of the several funds
created by this article ... and shall have full power to invest and
reinvest such funds ...." See also Maryland Code (1993, 1994 Repl.
Vol .) 8§ 21-123 of the State Personnel and Pensions Article (placing
responsibility for managi ng assets of the several systens under the
supervision of the Board of Trustees of the State Retirenent
Pensi on Systen). Thus, for exanple, the provisions of 8§ 73B
pertaining to judicial retirements and pensions do not address

adm ni stration and managenent of that pension fund; there are no
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special provisions in 88 55-63A for the separate admnistration and
managenent of the judicial pension. Even though the Correctional
Oficers' Retirenent System and perhaps others, may now be handl ed
differently does not in any way undermne the logic or the
per suasi veness of the appellee's position. The Legislature
certainly could have provided for separate nanagenent and
admnistration for the GRP. It was not required to do so,
however .

The majority asserts that, because Governors, as a class, were
not excluded from the definition of "enployee" in 8 1(3), the
Legi sl ature nust have intended that Governors be included wthin
the class of appointed or elected "enployees" "under the ERS
definition and are thus covered under the provisions of the ERS. "
M. at __,  A2d at _ [Slip op. at 11]. | do not
agr ee. Wiile | concede that a Governor may fall wthin the
definition of enployee under the ERS, that does not nean that a

Governor necessarily is a nenber or is covered under the provisions

of the ERS. Wat the nonexclusion does nean is that, but for sonme
ot her provision, a Governor would be covered. 1In this case, there
is a provision, i.e., 8 11(19), that effectively excludes
Governors; indeed, it precludes even those who mght wish to be
menbers, from becom ng nenbers of the ERS. Thus, no matter how
confortably the definition of enployee may apply to one who
occupies the office of governor, 8 1(3) does not, in light of 8§

11(19), mandate that CGovernors be covered by the ERS.
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Havi ng concl uded that the appellee was entitled to receive his
ERS benefits while receiving his salary as Governor, | would affirm
the judgnment of the Grcuit Court for Baltinore City remanding the
case to the ALJ. The purpose of the remand would be to allow the
ALJ to consider, in the first instance, the anmount of interest to
whi ch the appellee is entitled.

Judge Fischer joins in this opinion.



