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BRIEF OF APPELLEE




STATEMENT OF THE CASE

Caesar Goodson is pending second degree murder and
related charges in the Circuit Court for Baltimore City (Case
Number 115141032). On January 6, 2016, the State sought an
order compelling William Porter to testify as a witness in
Goodson’s trial pursuant to Courts & Judicial Proceedings Section
9-123. The circuit court issued an order compelling Porter to
testify. Porter noted a timely appeal, and sought to enjoin
enforcement of the order compelling him to testify pending
resolution of the appeal.

On January 8, 2016, this Court stayed the order compelling
Porter’s testimony. On January 11, 2016, this Court stayed the

trial of Caesar Goodson pending a resolution of Porter’s appeal.

QUESTION PRESENTED

Does Courts and Judicial Proceedings, Section 9-123 provide
Porter sufficient protection against self-incrimination to allow his

testimony to be compelled in the trial of Caesar Goodson?



STATEMENT OF FACTS

Freddie Gray was injured in police custody on April 12, 2015.
He died from his injuries a week later. Six police officers were
charged in connection with Gray’s death: William Porter; Caesar
Goodson; Alicia White; Garrett Miller; Edward Nero; and Brian
Rice.

Pursuant to the prosecutor’s request, Porter was tried first.
(Apx. 1-2). Portef’s trial began on November 30, 2015, and ended
in a mistrial on December 16, 2015, after jurors were unable to
reach a verdict. Porter’s case is scheduled for retrial in June of this
year.

Until it was stayed by this Court, Goodson’s | trial was
scheduled to begin on January 11, 2016. One month prior to the
start of Goodson’s trial, the State served Porter with a subpoena to
appear and testify as a witness for the prosecution. (Apx. 3). Porter
moved to quash the subpoena, which motion was denied at a
hearing on January 6, 2016. (H.1/6/16 40).

At that same hearing, Porter took the stand and testified
that, if called as a witness in Goodson’s trial, he intended to invoke
his Fifth Amendment privilege against self-incrimination.
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(H.1/6/16 44). The State sought an order compelling Porter’s
testimony pursuant to Courts and Judicial Proceedings Article,
§ 9-123. (Apx. 4-8; H.1/6/16 41-42). In its written motion, the State
averred that Porter’s testimony “may be necessary to the public
interest,” and that Porter was refusing to testify based upon his
privilege against self-incrimination. (Apx. 4).
| Porter objected to being compelled to testify on a number of
grounds, including that: 1) Section 9-123 does not protect his right
against self-incrimination under Article 22 of the Maryland
Declaration of Rights, (Motion to Quash Trial Subpoena 33-35;
H.1/6/16 48-50, 58); 2) Section 9-123 does not offer immunity
coextensive with the Fifth Amendment because it did not protect
against his testimony being used in a federal prosecution, (Motion
to Quash Trial Subpoena 28-32; H.1/6/16 51-52); and 3) Section 9-
123 does not provide immunity coextensive with the Fifth
Amendment because he could still be prosecuted for perjury.
(Motion to Quash Trial Subpoena at 13-16; H.1/6/16 53, 57-58).
Porter also argued thaf the State should not be permitted to
compel his testimony because doing so would be the equivalent of

the State suborning perjury and would turn the prosecutors into
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witnesseé. (Motion to Quash »Subpoena at 22-37). Finally, Porter
said that it would be impossible to prevent future jurors and the
State from using his immunized testimony against him in a later
trial. (Motion to Quash at 16-18).

The State responded that Article 22 has been interpreted as
in pari materia with the Fifth Amendment, that Supreme Court
case law prevents éompelled testimony from being used in a federal
prosecution, and that Porter has no Fifth Amendment privilege to
commit perjury. (State’s Response to Motion to Quash Subpoena
at 3-4, 6, 10-12; H.1/6/16 59, 60, 62-63). The State also noted that,
prior to any retrial, it would be obligated to prove that it was not
using Porter’s immunized testimony (or anything derived from the
testimony) in the case against him. (State’s Response to Motion to
Quash Subpoena at 9-10; H.1/6/16 59-60).

Moreover, the State said, Porter’s complaints about potential
improper use of the immunized testimony were not a reason to
deny the motion to compel. (H.1/6/16 59-60). Any arguments about
what effect Porter’s immunized testimony would have on the
ability for the State to retry him could be made by motion prior to

that retrial. (H.1/6/16 59-60).




After hearing argument, the court issued an order pursuant
to the State’s request. (Apx. 9-10). The order stated that Porter
must festify as a witness in Goodson’s case, that he “may not refuse
to testify on the basis of his privilege against self-incrimination,”
and that “no testimony of [Porter], compelled pursuant to this
Order, and no information directly or indirectly derived from the
testimony of Officer Porter compelled pursuant to this Order, may
be used against Officer Porter in any criminal case, except in a
prosecution for perjury, obstruction of juétice, or otherwise failing

to comply with this Order.” (Apx. 9-10). This appeal followed.

- ARGUMENT

COURTS AND JUDICIAL PROCEEDINGS,
SECTION 9-123 PROVIDES PORTER SUFFICIENT
PROTECTION AGAINST SELF-INCRIMINATION
TO ALLOW HIS TESTIMONY TO BE COMPELLED
IN THE TRIAL OF CAESAR GOODSON.

In a brief laced with attacks on the prosecution generally
and the individual prosecutors specifically, Porter accuses the
State of taking actions that are “without precedent,” engaging in
behavior that “wreaks [sic] of impropriety,” and seeking to make

law that “flies in the face of 12 score years of Anglo-Maryland [sic]



jurisprudence.” (Brief of Appellant at 1, 3, 37). Porter characterizes
himself as “the designated whipping boy[;]” a victim of the State’s
thirst for a conviction in the death of Freddie Gray. (Brief of
Appellant at 1).

The reality is that the prosecution in this case did nothing
improper, unethical, or unprecedented. It did no more than what
prosecutors do every day all over the country. Every state and the
federal government have a statute that allows for compelled
testimony after the grant of immunity. See 1 WHARTON’S CRIMINAL
LAW § 80 (15th ed.) immunity statutes “are in force in the federal
jurisdiction and in every state”). Here, pursuant to Maryland’s
immunity statute, the prosecution exercised its discretion to grant
Porter use and derivative use immunity, and requested and
received an order compelling him to testify. There is nothing

unusual or inappropriate about that.




Nevertheless, Porter now appeals the order compelling him
to testify.! He alleges that the order violates his privilege against
self-incrimination under the federal and state constitutions, and
that allowing the State to call him as a witness would be akin to
suborning perjury because the State challenged his credibility at
his first trial. Porter’s claims are without merit. Being compelled
to testify pursuant to the order, which provides that neither
Porter’s testimony nor any information directly or indirectly
derived from his testimony can be used against him in any criminal
case, except in a prosecution for perjury, obstruction of justice, or

violation of the order to compel, does not violate Porter’s Fifth

1 Porter claims that the issuance of the motion to compel is
appealable under the collateral order doctrine. (Brief of Appellant
at 13-17). It is not, but it is likely appealable as a final judgment.
The Court of Appeals in Saint Joseph Medical Center, Inc. v.
Cardiac Surgery Associates, P.A., 392 Md. 75, 90 (2006), held that
a discovery order issued to a third party in a civil case is not
appealable under the collateral order doctrine, but “[ijn situations
where the aggrieved appellant, challenging a trial court discovery
or similar order, is not a party to the underlying litigation in the
trial court,” the aggrieved appellant may appeal the order because
“it is a final judgment with respect to that appellant[.]”



Amendment privilege and it does not violate Porter’s rights under

Article 22 of the Declaration of Rights.

A. The History of Immunity Statutes

“‘Immunity statutes have historical roots deep in Anglo-
American jurisprudence[.]” Kastigdr v. United States, 406 U.S.
441, 445 (1972). Indeed, “[t]he use of immunity grants to preclude
reliance upon the self-incrimination privilege predates the
adopfion of the constitution.” Wayne LaFave, 8 Crim. Proc. §
8.11(a) (4th ed.). In 1725, for example, after Lord Chancellor
Macclesfield was accused of selling public appointments, the
English Parliament passed a law immunizing Masters of Chancery
and compelled thosev.ofﬁceholders to festify regarding how they
secured those positions. See Kastigar, 406 U.S. at 445 n.13
(discussing the origins of immunity statutes).

In the United States, New York and Pennsylvania passed

immunity statutes in the late 1700’s. Id. The first federal

immunity statute was passed in 1857 — it offered immunity from .

criminal prosecution to “anyone required to testify before either

House of Congress or any committee[.]” The Federal Witness
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Immunity Acts In Theory And Practice: Treading The
Constitutional Tightrope, 72 Yale L.J. 1568, 1610 n.15 (1963). A
decade later, another statute was passed extending this immunity
to testimony “in any judicial proceeding.” Id. at 1572 (quoting 15
Stat. 37 (1868)).

Statutes authorizing compelled testimony in exchange for
immunity from prosecution are not only time-tested, they are
important to the proper functioning of our criminal justice system.
Far from running afoul of the values underpinning the right
against self-incrimination, immunity statutes “seek a rational
accommodation between the imperatives of the privilege and the
legitimate demands ‘of government to compel citizens to testify.”
Kastigar, 406 U.'S' at 446. In fact, the Supreme Court has
acknowledged that immunity statutes are “essential to the
effective enforcement of various criminal statutes[;]"they “reflect[]
the importance of testimony” and the reality that “many offenses
are of such a characﬁer that the only persons capable of giving
useful testimony are those implicated in the crime.” Id. at 446-47.

The last meaningful change in immunity statute

jurisprudence occurred 43 years ago when the Supreme Court
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confirmed in Kastigar that offering a witness use and derivative
use immunity (as opposed to blanket transactional immunity) was
sufficient to protect the witness’s Fifth Amendment privilege. In
1892, the Court struck down a statute that offered only use
immunity in exchange for compelled testimony. Counselman v.
Hitchcock, 142 U.S. 547, 564 (1892). That statute did not offer
protection coextensive with the Fifth Amendment, the Court said,
because it left open the possibility that the witness’s testimony
would be used “to search out other testimony to be used in evidence
against him or his property[.]” fd.

For eighty years, the Court’s decision in Counselman was
interpreted to mean that only transactional immunity was
sufficient to protect a witness’s Fifth Amendment privilege. In
Kastigar, however, the Court explained that the deficiency in the
Counselman statute was its failure to offer protection against
evidence derived from immunized testimony. Kastigar, 406 U.S. at
453-54. So long as a statute offered use and derivative use
immunity, the Court said, it offers sufficient protection to pass
constitutional muster. Id. Thus, the Court held that the federal

statute under consideration in Kastigar, which compelled a
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[133

witness to testify, but prevented his or her “testimony or other

information compelled under the order (or any information directly

”

or indirectly derived from such testimony or other information)

from being used in any subsequent criminal proceedings, “1s

consonant with Fifth Amendment standards.” Id. at 453.

B. Maryland’s Immunity Statute

After Kastigar and its companion case Zicarelli v. New
Jersey, 406 U.S. 472 (1972), were decided, roughly half the states
amended their immunity statutes to offer use and derivative use
immunity. 3 Wayne R. LaFave, Criminal Procedure, § 8.11(b) (4th
ed.) Maryland’s immunity statute, codified as Courts and Judicial
Proceedings, § 9-123, was enacted in 1989. Modeled after the
federal immunity statute upheld in Kastigar, it was passed in
order to provide prosecutors an additional tool with which to fight
the war on drugs. See Position Paper on H.B.1311 at 1-2 (stating
that the language of the bill is “based substantially on the federal

immunity statutes”).2

2 For the Court’s convenience, a copy of the position paper is
appended at Apx. 11-19.

11



As with the federal statute, Maryland’s immunity statute
vests the prosecutor with broad discretion to decide upon whom to
grant immunity. Id. at 8. Under § 9-123, once the prosecutor
determines that a witness’s testimony “may be necessary to the
public interest,” and requests that the court order the witness to
testify on the condition of use and derivative use immunity, the
court “shall” issue such an order. Md. Code Ann, Cts. & Jud. Proc.,
§ 9-123(c)-(d). Senator Leo Green, in his statement before the
House Judiciary Committee in favor of the legislation, explained
that the statute “specifies that the circuit court must order a
witness to testify upon the request of the State’s Attorney or the
Attorney Generall.]” Staiement of Senator Leo Green before the
House Judiciary Committee on SB27, March 30, 1989 at 1.3

Save for minor changes not relevant here, Section 9-123 has
remained the same since its passage in 1989. In its current form,

it reads:

3 Whether the circuit court retains any discretion to deny
compliant § 9-123 requests is the subject of the appeal in State v.
Garrett Miller, No. ___, Sept. Term, 2015; State v. Edward Nero,
No. __, Sept. Term, 2015; and State v. Brian Rice, No. ___, Sept.
Term, 2015.

12
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(a) Definitions—(1) In this section the following words
have the meanings indicated.

(2) “Other information” includes any book,
paper, document, record, recording, or other
material.

(3) “Prosecutor” means:
(1) The State’s Attorney for a county;
(11) A Deputy State's Attorney;
(iii) The Attorney General of the State;

(iv) A Deputy Attorney General or
designated Assistant Attorney General; or

(v) The State Prosecutor or Deputy State
Prosecutor.

(b) Refusal to testify, requiring testimony, immunity—

(1) If a witness refuses, on the basis of the privilege
against self-incrimination, to testify or provide other
information in a criminal prosecution or a proceeding
before a grand jury of the State, and the court issues
an order to testify or provide other information under
subsection (c) of this section, the witness may not
refuse to comply with the order on the basis of the
privilege against self-incrimination.

(2) No testimony or other information compelled
under the order, and no information directly or
indirectly derived from the testimony or other
information, may be used against the witness in
any criminal case, except in a prosecution for
perjury, obstruction of justice, or otherwise
failing to comply with the order.

(c) Order requiring testimony—(1) If an individual has
been, or may be, called to testify or provide other

13



information in a criminal prosecution or a proceeding
before a grand jury of the State, the court in which the
proceeding is or may be held shall issue, on the request
of the prosecutor made in accordance with subsection
(d) of this section, an order requiring the individual to
give testimony or provide other information which the
individual has refused to give or provide on the basis
of the individual’s privilege against self-incrimination.

%
’%,

(2) The order shall have the effect provided
under subsection (b) of this section.

(d) Prerequisites for order—If a prosecutor seeks to
compel an individual to testify or provide other
information, the prosecutor shall request, by written
motion, the court to issue an order under subsection
(c) of this section when the prosecutor determines that:

(1) The testimony or other information from the
individual may be necessary to the public
interest; and

(2) The individual has refused or is likely to
refuse to testify or provide other information on
the basis of the individual’s privilege against
self-incrimination.

(e) Sanctions for refusal to comply with order—If a
witness refuses to comply with an order issued under
subsection (c) of this section, on written motion of the
prosecutor and on admission into evidence of the
transcript of the refusal, if the refusal was before a
grand jury, the court shall treat the refusal as a direct
contempt, notwithstanding any law to the contrary,
and proceed in accordance with Title 15, Chapter 200
of the Maryland Rules.

Md. Code Ann., Courts & Jud. Proc., § 9-123.

14



C. Ordering Porter to testify under Section 9-

123 does not violate his Fifth Amendment
privilege

To comply with the Fifth Amendment’s prohibition against
self-incrimination, a grant of immunity “must afford protection
commensurate with that afforded by the privilege.” Kastigar, 406
U.S. at 453. In other words, the immunity must leave “the witness
and the prosecutorial authorities in substantially the same
position as if the witness had claimed the Fifth Amendment
privilege.” Id. at 462.

The use and derivative use immunity granted to Porter is
coextensive with the scope of a witness’s Fifth Amendment
privilege. The Supreme Court in Kastigar expressly held as much.
Id. at 453; accord United States v. Hubbell, 530 U.S. 27, 40 (2000).
This type of immunity is sufficient, the Court explained, because
there is a “sweeping prohibition” of the use of any evidence derived
from the immunized testimony, which safeguards against
compelled testimony being used to provide investigatory leads or

otherwise assist the State in its prosecution of the witness.

Kastigar, 406 U.S. at 460.

15



Another aspect of this “very substantial protection,” the
Court explained, is that the witness is “not dependent for the
preservation of his rights upon the integrity and good faith of the
prosecuting authorities.” Id. There is “an affirmative duty on the
prosecution, not merely to show that its evidence is not tainted by
the prior testimony, but ‘to prove that the evidence it proposes to
use is derived from a legitimate source wholly independent of the
compelled testimony.” Hubbell, 530 U.S. at 40 (quoting Kastigar,
406 U.S. at 40). Once the prosecution compels testimony pursuant
to use and derivative use immunity, it should;ers the “heavy
burden” of proving “that its evidence against the immunized
witness has not been obtained as a result of his immunized
testimony.” United States v. Turkish, 623 F.2d 769, 775 (2d Cir.
1980).

The Court of Appeals has acknowledged, albeit in dicta, fhe
sufficiency of use and derivative use immunity to protect a
witness’s Fifth Amendment privilege. In In re Ariel G., 383 Md.
240, 243-44 (2004), the Court considered whether a mother could
be held in contempt for refusing to énswer questions regarding the

whereabouts of her child when it was suspected that the mother

16
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had kidnapped the child from the custody of child protective
services. The Court held that the mother had a Fifth Amendment
right to refuse to answer questions about the child’s
disappearance. Id. at 253. The Court went on to add, however, that
the mother could ha\}e been given § 9-123 immunity and then she
would have had to testify “or face contempt of court charges.” Id.
at 255. Citing Kastigar, the Court said that once a witness has use
and derivative use immunity, the court can “punish a parent who
refuses to testify without offending the constitutional guarantees
of the Fifth Amendment.” Id. “In doing so, the court balances its
interest in prosecuting unlawful conduct and providing for the
welfare of abused and missing children, all while respecting the
accused’s constitutional rights.” Id.

Although Porter acknowledges Kastigar, and concedeg that
§ 9-123 immunity may be sufficient to protect a witness’s Fifth
Amendment privilege in some cases, he argues that, in his case, it
is insufficient. (Brief of Appellant at 2). Porter proffers four
reasons for this: 1) he is currently pending criminal charges
stemming from the same incident about which he is being

compelled to testify; 2) the State will prosecute him for perjury
17



regardless of his testimony because it attacked his credibility in
his first trial; 3) he is being investigated federally; and 4) the State
has failed to establish safeguards to avoid making derivative use
of his immunized testimony. None of Porter’s complaints render

the immunity conferred by § 9-123 insufficient.

1. Porter’s Fifth Amendment privilege is not
enhanced because he is currently pending
criminal charges

Porter repeatedly contends that he is not a “witness,” he is a
“defendant.” (Brief of Appellant at 2, 32, 42). Porter argues that
“[t]here are witnesses, and there are defendants with pending
homicide trials[,]” and urges this Court to hold that “the twain
shall [nevef] meet.” (Brief of Appellant at 42). Porter looks to the
State’s desire to try him before any of the other officers as
recognition that “Porter had to go first in order that he not have a
Fifth Amendment privilege.” (Brief of Appellant at 3).

The State’s request to try Porter first is a red ‘herring.
Although seized upon by Porter as evidence of wrong-doing, trying
Porter first was a simple matter of judicial economy. Had Porter

been convicted, the State would have provided him with § 9-123
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immunity and compelled him to testify. The difference is that,
unless Porter’s convictions were reversed on appeal, the State
would have avoided a Kastigar hearing because it concluded its
case against Porter prior to hearing the immunized testimony.
Had Porter been acquitted, he would no longer have had a Fifth
Amendment privilege, and the State could have compelled him to
testify. In that case, a Kastigar hearing would not be necessary
because the State could not place Porter twice in jeopardy for any
crime related to the death of Freddie Gray. Trying Porter first was
a matter of common sense, not malice.

Moreover, Porter's insistence on labeling himself a
defendant, and not a witness, misses the point. To be sure, in the
case of the State of Maryland versus William Porter, Porter is the
defendant. But in the other five cases related to the death of
Freddie Gray, Porter is a witness. More importantly, Porter fails
to explain the significance of the factr that he is actually facing
criminal charges, as opposed to potentially facing criminal
charges. With regard to his right not to provide the State with
evidénce to use against him, whether he is currently a defendant

or a potential future defendant is of no moment.
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The Second Circuit, in Goldberg v. United States, 472 F.2d
513, 515 (2d Cir. 1973), agreed‘with this assessment. Goldberg was
charged with possessing money stolen from a bank. Id. at 514.
While his charges were pending, he was given use and derivative
use immunity and brought before a grand jury to answer questions
about the theft of the bills. Id. at 514-15. Goldberg argued that the
federal immunity statute was not intended to apply to “a person
who was already the subject of a criminal compiaint for the
transaction into which the grand jury was inquiring[,]” or, if it did,
such a'pplication was unconstitutional. Id. at 515.

The court found “no basis” for the distinction. Id. Referring
to Goldberg’s reliance on the word “witness” in the statute, the
court said: “[I]t seems clear that this includes a witness before the
grand jury, which Goldberg surely is, even if he is also a potential
defendant at a later trial.” Id. While the court acknowledged that
the risks of prosecution might be “more immediate and less
theoretical” for a person already facing criminal charges, there was
no distinction in terms of the sufficiency of use and derivative use
immunity. Id. at 516. See also Graves v. United States, 472 A.2d

395, 402 (D.C. 1984) (“Once granted a duly authorized assurance
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of immunity, an indicted but untried defendant must testify, as
ordered, and then challenge the government’s compliance at a
later Kastigar hearing before his or her own trial.”).

The court applied this reasoning to a convicted defendant
pending appeal in United States v. Schwimmer, 882 F.2d 22, 23 (2d
Cir. 1989). There, the court held that, consistent with the Fifth
Amendment, “a defendant who has been tried, convicted, and
whose appeal is pending may be granted use immunity and then
be compelled to testify before a grand jury on matters that were
the subject of his conviction[.]”

The possibility that Schwimmer’s conviction might be
reversed on appeal and he would be subject to retrial did not sway
the court’s decision. Should this happen, the court said, the
government would be required to prove that any evidence used at
Schwimmer’s retrial was derived from sources independent of the
immunized testimony. Id. at 24.

Indeed, the court noted, Schwimmer’s first trial helps ensure
the government’s compliance with the dictates of Kastigar. The
first trial provides a record against which to compare the

prosecution’s proof at the second trial. Id. “Armed with that record,
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the trial court could readily determine whether the government
had deviated from the proof offered during the first trial[,]” and if
they had, “could then require the government to carry its burden
of proving that any evidence not presented at the first trial was
derived from sources wholly independent of the immunized
testimony.” Id. Accord In re Grand Jury Proceedings, 889 F.2d 220,
222 (9th Cir. 1989) (“a witness whose appeal is pending may be
compelled to testify by a grant of use immunity”).

Porter enjoys the same insurance against derivative use of
his compelled testimony that Schwimmer did. Porter’s first trial
memorialized the State’s evidence againsf him. If the State seeks
to introduce additional evidence against him at retrial, it will éarry
the “heavy burden” of showing that it was not derived from his
immunized testimony. Contrary to Porter’s claim, the fact that he
“faces a pending manslaughter trial” does not make the State’s
application of § 9-123 “wreak[] [sic] of impropriety.” (Brief of

Appellant at 3).
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2. Porter has no Fifth Amendment right to commit
perjury, and the State’s arguments at Porter’s
first trial regarding his credibility are irrelevant

Porter next accuses the State of providing “a farcical grant
of immunity” in order to “lay a foundation for evidence that the
State has deemed . . . [to be] perjury.” (Brief of Appellant at 24).
Porter seems to be arguing that because the State contended at his
first trial that portions of his testimony were not credible, if he
testifies consistently at Goodson’s trial, the State will have
suborned perjury, and, moreover, could charge Porter with
committing perjury. Porter’s claim is without merit.

First, the truthfulness vel non of a witness’s testimony is not
an all-or-nothing proposition. The State argued at Porter’s trial
that portions of Porter’s taped statement and trial testimqny
(specifically, his testimony regarding his inability to identify the
other officers at one of the scenes, Gfay’s physical condition at one

point in the series of events, and at what point Gray first said that
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he could not breathe) were not credible.# The State has no
intention of soliciting that testimony “as true” from Porter at
Goodson’s trial.

The State is confident, however, that Porter will offer
truthful testimony regarding other events that occurred the day of
Gray’s arrest. The State has a good-faith belief that, if compelled
to do so, Porter will testify to conversations he had with Goodson
regarding Gray’s condition and whether to seek medical attention
for Gray, and to conversations he had with White regarding the
plan to seek medical attention for Gray. It is that testimony that

the State seeks to compel.

4 One of several ethical violations Porter accuses the prosecutors
of committing is opining as to his credibility. (Brief of Appellant at
8 n.2). The prosecutors did no such thing. Porter’s own excerpts
establish that the prosecutors argued that “the state proved
through the evidence” that portions of Porter’s version of events
was not credible. (Brief of Appellant at 8). Indeed, one of the
prosecutors explained to the jury how the State endeavored to
establish that Porter was not telling the whole truth: by “showing
inconsistencies in [his] statements[,]” by proving that his
statements were “inconsistent with each other[,]” and by proving
that Porter’s version of events “makes no sense at all[.]” (Brief of
Appellant at 9). The prosecutors were not offering their personal
opinions as to Porter’s credibility, they were urging the jury to
conclude based on the evidence that part of what Porter said was
not true. There was nothing inappropriate about the prosecutors’
closing arguments.

24



Porter’s argument that Goodson’s cross-examination of him
will elicit testimony that the State believes is false, and that this
is akin to suborning perjury, is likewise unpersuasive. (Brief of
Appellant at 19-21). To be sure, “[flor the prosecution to offer
testimony into evidence, knowing it or believing it to be false is a
violation of the defendant’s due process rights.” United States v.
Mills, 704 F.2d 1553, 15665 (11th Cir. 1983). And “a conviction
obtained through use of false evidence, known to be such by
representatives of the State, must fali under the Fourteenth
Amendment.” Napue v. People of State of Ill., 360 U.S. 264, 269
(1959). But the prosecution is not seeking to offer false evidence,
nor to obtain a conviction through the use of false evidence. The
State cannot control what Porter is asked during cross-
examination or how he answers. The possibility that Porter might
perjure himself is not a reason to preclude the State from

compelling his testimony.5

5 Porter also seems to suggest that testimony he gives during cross-
examination would be outside the scope of § 9-123 immunity. (Brief
of Appellant at 22-23). Not so. The “testimony” that § 9-123(b)(2)
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If it is Porter’s intention to testify falsely at Goodson’s (or
anyone else’s) trial, however, he will find no succor in the Fifth
Amendment. “[Tlhe Fifth Amendment privilege against
compulsory self-incrimination provides no protection for the
commission of perjury[.]” United States v. Apfelbaum, 445 U.S.
115, 127 (1980). Moreover, “[t]here is ‘no doctrine of anticipatory
perjury,’ and a ‘future intention to commit perjury’ does not create
a sufficient hazard of self-incrimination to implicate the Fifth
Amendment privilege.” Earp v. Cullen, 623 F.3d 1065, 1070 (9th
Cir. 2010) (quoting Apfelbaum, 445 U.S. at 131). If Porter offers
immunized testimony at any future trial that is false, the State
can charge him with perjury.

What the State cannot do is use Porter’s immunized
testimony to prove that he committed perjury in the past, or use

his past testimony to show that his immunized testimony created

dictates is off-limits in any future prosecution, save for perjury,
obstruction of justice, or contempt, obviously includes all of the
witness’s testimony at trial, including cross-examination.
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an irreconcilable inconsistency with his previous statements. ¢
“The law is settled that a grant of immunity precludes the use of
immunized testimony in a prosecution for past perjury (though
affording no protection against future perjury).” United States v.
Cintolo, 818 F.2d 980, 988 n.5 (1st Cir. 1987). Indeed, the State
will be “precluded from relying upon any contradiction which may
appear as between [Porter’s] new testimony and his past
testimony.” Kronick v. United States, 343 F.2d 436, 441 (9th Cir.
1965). Accord United States v. Doe, 819 F.2d 11, 12 (1st Cir. 1987)
(immunized grand jury testimony could not be used to prove
witness perjured himself in his previous grand jury testimony).
The Seventh Circuit confronted 'phis issue in United States v.
Patrick, 542 F.2d 381 (7th Cir. 1976). There, Patrick refused to
testify even after receiving statutory immunity because, he
argued, if his trial testimony was inconsistent with his testimony

before the grand jury, he could be prosecuted under 18 U.S.C.

6 To be clear, the State can charge Porter with perjuring himself at
his first trial. It just cannot use his immunized testimony as
evidence of that perjury.
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§ 1623 for making “inconsistent d;eclarations.”7 Id. at 385. The
Seventh Circuit assured him that he could not. While Patrick’s
“immunized testimony may be used to establish the fact that he
committed perjury in the giving of such testimony,” the Court held
that his testimony “could not also be used to establish the corpus
delicti of an inconsistent declarations prosecution.” Id. The perjury
exception was intended to cover only “future” perjury, and to allow
immunized testimony to prove a crime that occurred prior to the
granting of immunity would be giving the perjury exception too
broad a reading. Id.

The Fifth Circuit came to a similar conclusion in In re Grand
Jury Proceedings Appeal of Frank Derek Greentree, 644 F.2d 348,
350 (5th Cir. 1981). After testifying in his own defense at trial,
Greentree was convicted of several drug offenses. Id. at 349. While
Greentree’s convictions were pending appeal, he was compelled to

testify before a grand jury about the same events for which he was

7 18 U.S.C. §1623 punishes making “irreconcilably contradictory
declarations material to the point in question” in a proceeding
before a court or grand jury. There is no obligation for the
prosecution to prove which statement was false. 18 U.S.C. § 1623
(2015).
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convicted. Id. at 350. Greentree refused to testify, claiming that “if
he testifie[d] truthfully to the grand jury under immunity, the
answers to the questions asked will be inconsistent with the
answers he earlier gave at his criminal trial[,]” and he would be
subject to perjury charges.

The court held that Greentree’s fears were unfounded. The
immunity statute, the court held, “forecloses the government from
prosecuting an immunized witness for perjury based upon prior
false statements.” Id. Moreover, the court said, “[n]ot only could he
not be prosecuted for perjury on the ground the prior statements
were false[,]” but “the prior statements could not be used as prior
inconsistent statements to prove perjury in the testimony before
the grand jury.” Id.

The court went on to explain that the immunity statute “is
not a license to commit perjury before the grand jury but is a
direction that he tell the truth. If telling the truth creates
inconsistency with [Greentree’s] prior testimony at his criminal
triél, the prior testimony is not admissible . . . to prove him guilty
of perjury.” Id. at 350-51. The “sole purpose” of the contempt

powers of the immunity statute “is to force [a witness] to tell the
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truth[.]” Id. at 351. If he or she does so, there is “nothing further
to fear” from any earlier inconsistent statements under oath. Id.
The witness “cannot be prosecuted for perjury for those prior
statements” nor can he be prosecuted for perjury for his
immunized testimony “solely because of his inconsistent prior
statements.” Id. See also In re Bonk, 527 F.2d 120, 125 (2d Cir.
1975) (an immunized witness “can presumably avoid a perjury
indictment by answering . . . questions truthfully” whether or not
the answers are inconsistent with previous testimony).

Porter’s claim that “it is well-established in federal courts
that the privilege against self-incrimination can properly be
invoked based on a fear of a perjury prosecution arising out of
conflict between statements sought to be compelled and prior

”

sworn testimony[,]” is technically correct, but misleading. (Brief of
Appellant at 27 (quoting Johnson v. Fabian, 735 N.W.2d 295, 310-
11 (Minn. 2007)). Porter cites this quotation as support for his
argument that § 9-123 immunity is insufficient to protect his Fifth
Amendment privilege because he could still face a perjury

prosecution. But Johnson, the case Porter cites, was discussing

the scope of the Fifth Amendment privilege generally. 7 35 N.W.2d
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at 310-11. It was not discussing a witness’s remaining privilege
after being granted immunity. In fact, the Johnson case has
nothing to do with immunity at all.

If the State called Porter as a witness without providing him
immunity pursuant to § 9-123, there is no question that Porter
could invoke his Fifth Amendment privilege and refuse to testify.
That is not the issue in this case. Porter has been provided use and
derivative use immunity in exchange for his compelled testimony.
His testimony at Goodson’s trial cannot be used to prove his prior
testimony was false. His prior testimony cannot be used to prove
that his testimony at Goodson’s trial was false. Porter puts himself
at risk of a perjury prosecution only if he lies at Goodson’s trial. He
will be convicted of that perjury only if the State can prove it
without relying on Porter’s previous testimony. If that situation

occurs, Porter cannot look to the Fifth Amendment for help.

3. Immunity provided under § 9-123 protects Porter
from federal prosecution

While Porter never expressly argues that he believes § 9-123
fails to protect him against a federal prosecution, he discusses the

“federal investigation” into the death of Gray in his statement of
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facts,® and has a section in his argument entitled “Porter has not
been immunized federally.” (Brief of Appellant at 11, 33). To the
extent that Porter contends that his immunized testimony could
be used against him in a federal prosecution, he is wrong.

“[A] state witness may not be compelled to give testimony
which may be incriminating under federal law unless the
compelled testimony and its fruits may not be used in any manner
by federal officials in connection with a criminal prosecution
against him.” Murphy v. Waterfront Comm’n of New York Harbor,
378 U.S. 52, 79 (1964) abrogated on other grounds by United States
v. Balsys, 524 U.S. 666 (1998). “Once a defendant demonstrates
that he has testified, under a state grant of immunity, to matters
related to the federal prosecution, the federal authorities have the
burden of showing that their evidence is not tainted by
establishing that they had en independent, ‘legitimate source for
the disputed evidence.” Id. at 79 n.18. Accord United States v.

Jones, 542 F.2d 186, 198 (4th Cir. 1976); United States v. Hampton,

8 It is worth noting that none of the facts set forth in this section
are in the record.
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775 F.2d 1479, 1485 (11th Cir. 1985). The federal government will

not be able to use Porter’s immunized testimony against him.

4. Porter’s complaints about the lack of a “taint
team” can be resolved, if necessary, prior to his
retrial

Finally, Porter claims that if he is compelled to testify at
Goodson’s (or anyone’s) trial, it will prevent him from getting a fair
trial at his later criminal proceedings. (Brief of Appellant at 27-29,
34-37). Potential jurors, he argues, will be aware of his compelled
testimony and could use it against him. (Brief of Appellant at 27-
28). Moreover, he says, the prosecution has failed to create a “taint
team,” and, as such, “indelible taint” has béen created that should
preclude Porter from being compelled to testify at Goodson’s (or
anyone’s) trial. (Brief of Appellant at 35).

Neither of these concerns, to the extent they are légitimate,
should prevent Porter from being compelled to testify. Both of
these issues can be litigated prior to Porter’s retrial. The circuit
court successfully voir dired a venire panel and selected a jury
prior to Porter’s first trial, there is no reason that the same

procedures will not be effective at his second trial.
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Furthermore, Porter’s allegations regarding the
prosecution’s handling of the immunized testimony have no
support in the record or anywhere else. Porter is not privy to the
State’s handling of his retrial, and has no idea whether “walls will
be erected around [his immunized] testimony[.]” (Brief of
Appellant at 34). When the State is called upon to fulfill its

&«

“affirmative duty” “to show that its evidence is not tainted by the
[Porter’s immunized] testimony,” and to “prove that the evidence
it proposes to use is derived from a legitimate sourcé wholly
independent of the compelled téstimony[,]” Hubbell, 530 U.S. at 40
(quotations omitted), then the State will have to show the steps it
took to prevent taint and Porter is free to argue that whatever
steps were taken were insufficient.

Porter’s argument that “this Court must disallow” him to be
called as a witness because “the State fail[ed] td Chinese wall the
different prosecutions” is putting the cart before the horse. Even if
his allegations were based on something other than speculation,

the remedy for the State’s failure, to the extent Porter is entitled

to one, is not to prevent him from testifying against Goodson, but
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to find that the State failed to prove that its evidence at retrial
stems from a source independent of Porter’s immunized testimony.

Porter’s hand-wringing about the way in which the State is
handling his subsequent prosecution is unfounded and premature.
The State shoulders the heavy burden of proving that it is not
making use or derivative use of Porter’s immunized testimony at
any subsequent trial. Porter will have ample opportunity, at that
point, to argue that the State’s handling of his immunized
testimony and subsequent prosecution was improper and created
an “indelible taint” that makes exclusion of the State’s evidence
necessary. Now, however, is not the time for such complaints.

D. Ordering Porter to testify under § 9-123

does not violate his rights under Article 22
of the Maryland Declaration of Rights

Finally, Porter contends that even if compelling him to
testify after providing him with use and derivative use immunity
does not violate the Fifth Amendment, it doés violate Article 22 of
the Maryland Declaration of Rights. (Brief of Appellant at 38-40).
With regard to the scope of a witness’s ability to refuse to testify,

however, this Court has said that Article 22 provides protection
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identical to that of its federal counterpart. Section 9-123 does not
infringe Porter’s Article 22 rights.

Generally speaking, this Court and the Court of Appeals
have interpreted Article 22 in pari materia to the Fifth
Amendment. See, e.g., Marshall v. State, 415 Md. 248, 259 (2010):
Chot v. State, 316 Md. 529, 535 n.5 (1989) Adkins v. State, 316 Md.
1, 6 n.5 (1989); Ellison v. State, 310 Md. 244, 259 n.4 (1987). Article
22 is, however, an independent constitutional provision and has,
on limited occasions, been construed as providing broader
protections than the Fifth Amendment. See Marshall, 415 Md. at
259 (noting that on occasion Article 22 has been found to offer
broader protections than the Fifth Amendment); Crosby v. State,

| 366 Md. 518, 528 (2001) (same); Choi, 316 Md. at 535n.5
(identifying two discrete circumstances, not relevant here, where
the appellate courts have found broader Article 22 protection).
| Notwithstanding the rare occasions when Article 22 has
been found to offer more protection than the Fifth Amendment,
with regard to when a witness can invoke his or her right against
self-incrimination when called to testify, the Court of Appeals has

said that the Fifth Amendment and Article 22 are one and the
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same. This was explained by the Court in Ellison v. State, 310 Md.
244 (1987). In Ellison, the Court considered whether a witness who
had been convicted, but whose direct appeal rights had not yet
been exhausted, could be compelled to testify about the facts that
supported his conviction. 310 Md. at 249. This Court had held that
once a witness is sentenced, the risk of incrimination becomes too
“remote” to be protected by the Fifth Amendment. Id. at 248. The
Court of Appeals reversed the decision, and held that a witness
retains his or her Fifth Amendment privilege through the
appellate process. Id. at 257-28.

In so doing, the Court took the opportunity to correct what it
perceived as a misundérstanding by this Court. In footnote four of
the opinion, the Court noted that in an earlier case, Smith v. State,
283 Md. 187 (1978), it diétinguished another opinion as inapposite
“because it was concerned with the self-incrimination privilege
under the Maryland Declaration of Rights,” while Smith “relied
solely on the self-incrimination privilege under the Fifth
Amendmenf to the federal constitution.” Ellison, 310 Md. at 259
n.4. This “unfortunate” statement, the Court said, led this Court

to conclude that the Maryland Declaration of Rights should be
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viewed “one way and the Fifth Amendment a different way.” Id.
This is wrong, the Court said. With respect to the scope of the
privilege against self-incrimination the Court of Appeals said it
“perceive[d] no difference between Article 22 of the Declaration of
Rights and the Fifth Amendment’s Self-Incrimination Clause.” Id.

The order compelling Porter to testify does not violate his
federal or state constitutional right of self-incrimination. Like its
federal counterpart, Courts & Judicial Proceedings, § 9-123
adequately safeguards Porter’s rights by granting him use and
derivative use immunity before compelling him to testify.
Pursuant to this immunity, the State will be obligated to prove
that any evidence it intends to use against Porter is independent
from Porter’s immunized testimony. Moreover, while § 9-123 is not
a license to commit perjury, the State will not be able to use
Porter’s immunized testimony to prove past perjury, and will not
be able to use past testimony to prove that ‘Porter committed
perjury while immunized.

Porter is no different than any of the countless witnesses
over the centuries to whom the government granted immunity in

exchange for their compelled testimony. He is not a “whipping
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boy[,]” and the State is not seeking to alter the history of Anglo-
Saxon jﬁrisprudence. The reality is far more mundane — the State
has chosen to use one of the many tools in its toolbox to prosecute
the officers charged in the death of Freddie Gray. It has granted a
witness immunity and sought to compel his testimony. The State
has done nothing unusual and nothing wrong. This Court should

affirm the order compelling Porter to testify.

CONCLUSION

The State respectfully asks the Court to affirm the judgment

of the Circuit Court for Baltimore City.
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STATES STTORNEY |
{ {20 East Baltimore Street i Baltimore, Maryland 21202 ! 443-084-6011

1

Marilyn J. Mosby

September 15, 2015

ViA DELIVERY
The Honorable Barry G. Williams

Associate Judge
Circuit Court for Baltimore City
534 Courthouse East
Baltimore, MD 21202
Re: State v. Goodson, etal.,
Case Nos.: 115141032-37
Dear Judge Williams,

{ write as direcited conceming the order and anticipated length of trials. The
anticipaled length of trial doss not include the tme for hearing and resolving pretrial
motions, the. time for jury selection, nor the length of the defense cases. Because the
State has not yet received discovery from any of the Defendants, the anticipated length
of-malalsadoes,qptmmaapossibbaddiﬁonalﬁmammsute'smseﬁ'ommeeﬂng
anticipated defenses. The State would call the cases in the following order.

First: William Porter, No. 115141037 Five days
Second: Caesar Goodson, No. 115141032 Five days
Third: Alicia White, No. 115141036 Four days
Fourth: Gamett Miller, No. 115141034 Thres days
Fifth: Edward Nero, No. 115141033 Three days
Sixth: Brian Rice, No. 115141035 Four days.

mmmbammmmmwhmmagﬂm
mwwm&.wnkwmw.wmimmw

the court on Septesiiber 2, 2015. :

e continuance. The Stete inlormed counsel for M. Parier over the past weekend
MRMmmmamer.Wswdmmmm
me,his'mmmaﬂtsftmetobem. However, given Dr. Allan’s schedule,
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ihe Stste now belleves that it cannot consent fo a continuance beyond October
26. Given that no other Defendent is required fo be ready for trial on October 13 (and
the State has not received any discovery from any Defendant 30 days before October
13), a fwo week continuance would not unduly delay the time by which all six cases
could be resolved. However, If the consequence of 8 continuance for Mr. Porter would
be forcing the State to iry a differant Defendant first, then the State would vigorously
oppose a continuance for Mr. Porter. Mr. Porier's counsel has been aware of the
Oclober 13 trial date for almost three months, and has known with certainty that Mr.
Porter's case would be tried first for at least six weeks. In light of the long scheduled
and agreed upon trial date, and the other background referenced above, Mr. Porter has
no legitimate basis for a continuance, particularly one that would impact the State’s
traditional right to call cases in the order it chooses.

Finally, the Court direcied the State to provide an alternative order in the event
that Mr. Porter’s case Is not tried first. Without prejudice to the State's position that, in
light of the facts of this case and the information in this lstter, it should be able fo call the
cases in the order expressed above, the State's altemative order would be to try Mr.
Miller first, and then, in order, Mr. Porter, Mr. Goodson, Ms. White, Mr. Nero and Mr.
Rice. Without listing all the possible permutations, the State essentially seeks to have
Mr. Porter trisd before Mr. Goodson and Ms. Whits, to have Mr. Miller tried before Mr.
Nero, and to have Mr. Miller and Mr. Nero tried before Mr. Rice.

Thankyoutoryourconsldmﬁonofmasamquass.mrsuanttnyour
Wm.lmmammmdmmsma } trust that
misbtteriadearandusponsimbyuurdimm If you have any questions or think
that a chambers eonfemwouldbeusefu!,the&ahisavaihble at the convenience of

the Court.

J Schatzow
Chief Deputy State’s Attomey
Baltimore Cily State's Attorney’s Office
- MSftsr
Enclosures
Co: Without

Encloswres

Matthew B. Fraling, Hl, Esquire, Via Email

Marc L. Zayon, Esquire, Via Hand Delivery

Caiherine Flynn, Eaquire, Via Hand Delivery

Joseph Murtha, Esquire, Via Email

ivan Bates, Esquire, Via Hand Delivery

Michae! Belsky, Esquire, Via Hand Defivery
~ Andrew Jay Graham, Esquire, Via Hand Delivery
.GumeelonEsmﬁa.ViaHmdDawy
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CIRCUIT COURT FOR BALTIMORE CITY
100 N. Calvert Street, Baltimore, Meryland 21202
Phoue: {410) 33;-3722 Maryland Relay call: 711

STATE OF MARYLAND
or
vs. Caesar Goodson

Plintift Defendant
TO: William Porter Issue Date: November 20, 2015

Nanie Service Deadline: 60:days after Issue Date.

242 Weﬂl’ﬁth Stneet ‘ SUBPOENA

Ba_lfhr.m.ra. MD 21211

City. Cotumy, State, Zip
You are hereby compelled to appear at aﬂcrg\ptoceedmg O deOSltion at the following location:

100 North Calved Street, Part 31, Room 880 .~ . . @0 o1pE018 e x50 oo o or[Jp
‘Addrass of coun or other focation % E s Datz
Baltimore, Maryland 21202 g ﬁ v i ﬁ ﬁ %
City, State, Zip
To testify in the above case, and/or

[] To produce the following documents, items, and information, not privileged:

0 To pz-'oduce, pcrmxt mspccnon and copymg of the following documents or other tangible items: _

Deputy State's Attornsy Janice Bledsoe requested issuance of this subpocna. Quesnons shouldbe referred to:
120 East Baftimore.Strset, 1091 Floor

Jenice Bleckce -

(443) 985-6000 Baftimore, Maryland 21202
Phons i City, Staze, Zip
Special Mmsage:

[ Kthis Subpnem compels the production of financial information, or information derived from finencial records. the
requestor ofthxssubpoenaherebycemﬁcs having taken all necessery steps to comply with the requirements of Md. Code
Amn., Fin. Inst. §1-304 and any other applicable law. ‘

[] if this subpoena compels the production of medical records, the'requesyafoiithiss ibpoena hereby cetifies having taken all
necessarYsteps:ocomplywzthtbe cequin eW Code. Ann §45206 and any other applicable law.
Lmngg_{;. hnder, Clerk

NOTICE: 7 ] F L/ Y
l. YOU ARE LIABLE TQ/SQIY AT ENT ANDUGR-FE ORFAILUﬁTe—oBEYTmssmmA
2. Thiis subpocha is effecite K dre aniirteSand andragiiibseguent dates as directed by the cowrt.
3. Ifﬂusmbwmis e T deppyitichant putymedisagorgamzabnn.anmeuhercbxgtmthhu?mizaﬁon
must Ewetifyonnsbehalﬁpmmttoimlez-ﬂz(a)
4 Suﬁngoramungwsemambpuemmmmmdaysaﬁermdmdmmupmﬁhmd
: RETURN OF SERVICE =
Iaeruﬁrdiatldekveredxhemgma!ofthbSubpomtotheibllowmgperson(s) Te

" by the following meﬂtod (spccxﬁed. as mquued by Rule 2- 126)

on the follﬂ i date: 23~
p

" CC-004 (Rev. 07/01/2015)
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STATE OF MARYLAND * IN THE
* CIRCUIT COURT FOR
v. * BALTIMORE CITY
* CASE No. 115141032
CAESAR GOODSON *
* # % % * " * % * * # * *

STATE’S MOTION TO COMPEL A WITNESS TO TESTIFY PURSUANT TO SECTION
9-123 OF THE COURTS AND JUDICIAL PROCEEDINGS ARTICLE '

Now comes the State of Maryland, by and through Marilyn J. Mosby, the State’s Attorney
for Baltimore City, and pursuant to Section 9-123 of the Courts and Judicial Proceedings Article
moves this Court to issue an order requiring Officer William Porter, D.O.B. 6/26/1939, in the
above-captioned case to give testimony which he has refased to give on the basis of his privilege
against self-incrimination. I support of this Motion, the State-avers the following:

1. The State has subpoenaed and called Officer Williarn Porter to testify as a witness in the

above-captioned criminal proceeding being held before this Court.

7. The State’s Aftorney for Baltimore City has determined that the testimony of Officer

William Porter in the sbove-captioned case may be necessary to the public interest.

3, Officer William Porter has refused to testify in the above-captioned case on the basis ef

his privilege against self-inerimination.

4, The State’s Attorney for Baltimore City secks to .compel Officer William Porter to

Wherefors, the State requests that this Court issue an. order requiring Officer William
Porter in the above-captioned case to give testimony which he has refused fo give on the basis of
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CERTIFICATE. RVICE
Ihuﬁycaﬁfyﬂxatonthis&hdayoflmy,m,aeupyofthe&tate’sMoﬁmto
CmdavmmePmthmg-lﬁofﬁemmmmm
asficle was mailed end e-mailed to:

Matthew B. Fraling, Il Andrew Jay Graham

‘Harris Jones & Malone, LLC - Kramon & Graham, P.A.

2423 Marykand Avefrue, Suite 100 1 South Street, Suite 2600
Baltimore; MD 21202
410-752-6030
AGrahamitiice-low .
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STATE OF MARYLAND ¥ IN THE
* CIRCUIT COURT FOR
v, ¥ BALTIMORE CITY
* CASE No. 115141032
CAESAR GOODSON *
3 % * & * * * * * ® * ¥ %
ORDER

Having reviewed the State’s Motion to Compel a2 Witness to Testify Pursuant to Bection
9.123 of the Courts and Judicial Proceedings Article, in which the State’s Attorney for Baltimore
City seeks to compel Officer William Porter, D.O.B. 6/26/1989, to testify in the above-captioned
criminal proceeding; finding that Officer William Porter has been called by the State as a witness
to testify in the above-éapﬁoned criminal proceeding but that Officer William Porter has refused
fo testify on the hasis of his privilege against self-incrimination; and further finding that the
State’s Motion to Compel Officer William Porter’s testimony complies with the requirements of
Seetion 9-123 of the Couris and Judicial Proceedings Article, it is this ___ day of January,

2016, by-the Circuit Court for Baltimore Gity
ORDERED that the State’s Motion to Compel 2 Witness to Testify Pursuant to Section
.123 of the Courts. and Judicial Proceedings Article be and hersby is GRANTED; and it is

ORDERED that Officer William Porter, D.OB. 6/26/1989, shall testify as a witness for
the ‘State in the above-captioned criminal proceeding and may not refuse to comply with this
Onder on the basis.of his privilege against self-incrimination; and it is further

Pagel1of2
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*y

ORDERED that no testimony of Officer William Porter, D.O.B. 6/26/1989, compelled
pursuant to this Order and no information directly or indirectly derived from the testimony of
Officer William Porter compelled pursuant to this Order'may be used against Officer William
Porter in any criminal case, except in a prosecution for perjury, obstruction of justice, or

otherwise failing to comply with this Order.

Judge
Circuit Court for Baltimore City

_ Page20f2
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INTHE - My Mk ~b p 22

atil
i \ lc"J'n

CIRCUIT COURTPOR:L Ui -9

STATE OF MARYLAND '

*

=
*

BALTIMORE CITY

- CAESAR GOODSON «  CaseNo. 115141032

* * P * * » *
ORDER
On January é, 2016, during 2 pre-trial motions hearing for the above-captioned case, the
10 CompelaWimessmTesﬁfy Pursuant to

* & L3 3 & L4

State presented this Court with fts written. Motion
Conrts and Judicial Procesdings Asticle. During this hearing, counsel for the
arguments from thelx Motion to Quash Trizl Subpoena of Officer

Section 9-123 of the
Defendant incorparated thei
Willism Porter.

| nmdonmemﬁm,mmmdmsmwpmmm&mmmmm
ands that Officer William Porter, 5.0, 6/29/1989, has beew called by the State 88 1 witness ©
' mﬁfymﬂmabovmpwedmemmomrmmmedmmm'mmofms

mwu&mﬁnﬁmmmmwmwﬂm State’s Motion to Compel
OﬁcﬁPom’smmmphawﬁh&emqummHofSeaﬂm%lﬁ of the Comts and
Judiciel Procsedings Asticle. For these easons, jt is tis day of Japuary, 2016, by the
CucthomtforBalumote Cimhmby

ORDERED that the State’s Motion to GompelaW'messmeﬁl’msumtosewm

Mswemﬁewﬁwd case and xoay not yefuse o eomptywixhﬂais()rdetonmbam .

of his privilege Wﬁlf-inmimim and fuxfher
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f Oﬁoet Willjam Portex, D.O'B. 6/26/1989, compelled

ORDERED that no testimony O
pﬁrsuant {o this Ordet, and 00 information directly or {ndirectly derived from. the testimony of
OﬂicerPomrmmpoﬂedpmmmm his Ordez, may be used agmnstoﬁcerl’omrmmy
oriminal case, sxceptin e prosecrtion for perjury, obstruction of justice, or otherwise failing to
comply with this Order. g
pary G
' - ' J&drgximouﬂf"‘ B‘“‘m"‘a cwm doourne™
signatire appedr®
BARRY G. WILLIAMS
JUDGE, CIRCUIT COURT FOR
BAL’IMORB CITY

‘ﬁ:uE CoPY

TEST

T AVINTA G ATEYANTT™ 7ETAK

Clexk,phmmdcopmtotheﬁ:ﬂowins‘
owphmmfoﬂﬂilhm?m
ImBmmpmy State’s Aftorney, Office of the Stats’s Attomey for Baltimore City
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DOSITION PAPER \ ‘-,/\’J“‘ ‘
WITNESS IMMNITY | A j\b 5 '.ld
y. INLRODUCT TGN : A L\

\. The Prollem

lh»;e 3ie avlrall) iwo types of lmmun.ty: trassact.:.~al and
use o.d uerlva.ive use amunity (hercinafter “use fimeanity™)

D

Transpctloga! immuni;y eans that once a witness has b2xn
comne]lea to testify about an fnclident’, he may never be

-prnsecuted for ‘offenses arising out of that transaction ecven If
‘,indcpbndent evidence of the offense(s) -- from a source other

than the witness ---comes to light. Use immunity, a shorthand
term for usge and’ derivative use immunity, means that oncec a
amenmme

witness has{ been compelled to testify abou neither
that ﬂestlmony nor any evidence derived from that test imony may
be usqc éalnSt the witness. [If independent evidence -3
discov»ted, or’ "as €Sl pr@ﬂa.VEETFTﬁ witness theo-ot cally vmy
stlil be pros .cuted for the offense.

e —

P R T S T WS LI

Obvinally., 10, >llua;lnns 1n which instder inforie i-+voanLt

-,..,-,,

aciminal Rot ity s necessary in order ‘o prosecute criminal

7 kY

Cactivity, ‘he . 08El.i jr irzed with uni.-alie alt. «nsi1ves

wheo orly trastaciions! fmmunity is avaitable.
Py .,":.”‘ aseonis 3 seenasic & Whick R narcaiiCs SvLWeTR

is. 1. “"t‘aﬂ'ﬁg ﬂtfec*l"ély witha a hierarchy in which the fairst

. echeloﬂ leader is a prosperous. "white collar” professional who

has never bgén convicted of a crime. That individual, who we can
reﬂ:r to as “Klngp{n", ‘provides the capltal necessary to purchase
the narcotics whlch is dlstrrbuted to. users., He never has his

-hand on the narcotlcv_anﬂ enters, rnlv jnto caSh transartioﬂs.P

KlngplnY however, relles upon a certified public account ("A")
ang >:n inﬁ‘vléual who R t"'a the =ctrsl norcotics BRPRRT IR S 3
network (“B“)"' ’

Klngpxn ﬂay never be successful!y prosecuted without

.in:nfkm(iaa from “A . MOt ’“ht:n mg.i:\*Abn enot ko +v o acye

against “A“.oé[‘5"~to prusccute the (o1 Wiyt role if 6t




’ '

_ ¢unqpiracy P _
‘1'_ A resourccful prosccutoi} who could be investigating Kiugpin

for narcotics violations or criminal violalions of the lncome Uax

codc uouid subpocna "A" or "B" before the grand jury at which
 time "A and wg" “ouid invoke their privilege against sclf-
gincrimination. Under the prescnt taw, the prosccutor would then
_face - the. diienﬁm of having to glve "A" or "B” transactional
“immunity or a total exemption from llability for their

'?mlsdeeds '"A" or “B" then, could conceivably not be prosecuted

;:Tor their rdle in ‘the conspiracy on elther “the state or federal
;level. if granted tiansactional inumnity. they also concelvably

i may -not’. Incdr ‘etvil liabillty for their inVolvomcnt vA" or "B

S 3conceivab§y may not -incur civil. tax Liabjlity in the form of
A}penalties»anﬂ MA" ‘conceivably may not face professional .

_ '”discipdine lh t form of license suspension or. “revocation by his
; fprofesFionalliicensing authority. To permit "A" or "B" to walk
'_away fiom thhir misdeeds would truly be a miscarriage of justice.

, A [ B. The Resolution

f é fés;iution of the dilemma is to provide the prosecutor

‘with use immynity’ to permit -the prosecutor to bulld a tax

_ ) 4prosec tion case against Kingpin by immunizing vA" from the use

- oot "AY s“'testimony against him, or a narecot ics case by imnunizing

.‘“B" irOm the use of his testimony agalinst him. "A" and "B" could

S 'stiil be pfosecuted for iheir involvement in the conspiracy,

L U sould stiii e forced to pay civil tax penalties and "A" could

sl bc subject to discipline on a professional basis )

: Certainiy, consideration of appropriate sanctions against "A" and

’ :"B".shouid and ‘must include all. possibilities given the magnitude

e

of their 1nvolvement in the crime..
SRR S . : ' .
: ll. PROPOSFD GiNbRAL lNMUNlTY STATUTE

o The proposed statute is based substantially on the fcderal
immunlty statutes' ‘18 U.S.C. §§6001-04 (1985). Changes made {n
“the laqguageuare prlmariiy those requlred by the differcnces

| . . -2- . -

)I i
2 3 .
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P

.
-

" Ligquor .ﬁo Minors;
‘33 §26 16, Election !xregularltles.

vofrom existing Maryland statutes ln threg ways:

'eomplied with prior “to its utillzation.
, statutes operate automatlcally.

F:lmmuniry provislon
‘Bribery- of Pub*lc Officrals,

"Bribery.ZI Gambllng or Lottery Vviolations;
" Controlfed Dangerous Substances.

' opposed to~the more llmlted

bct“ecn the organlvatxonal structure of law enforcement agencies

in the federal aud state systems.

. The proposed géneral hnnunity statute differs substantively

1. ,lt provides for use and dérivative use instead of

transactlonal hnnunlty,

.

,2. It is generally available rather than limited to

speclfic crlmes,~

t 'Ek 3. It has ‘bulit-in procedural safeguards which must be
Generally, the prcsent

uld replace the jrmunity.

) Thb proposed jmmunity statute WO
Maryland has scparate

provlshons for specific crimes. Presently,
s for the followlng crimes: Article 27, 5§23,

1/ article 27, §24, Bribery of
§39, Consplracy to Commit -
Article 27, §298.‘
Article 27, §262, G Gambling;

Athletic Partlclpants, Artlcle.??

rticle}27, §371, Lottery Violations; Article 27, §400, Selling
Article 27, §540, Sabotage Prevention; Article
Flnancial lnstitutlons §9-

-.——--'.I.‘--—--—— -----

: lltrthle 111, §50 of ‘the Constitution of Marytand reunTes
the Gen raﬂ Assembly to adopt a bribery statute conferring

transcatto al immunity. Article 27, §523 and 39 ate the response
to the mandate. Consequently, absent a conStitutional amendment ,

immun ity for bribery must continue to be ”transacllonal” as
wyse and derlivative use" immunity.

: 2/Trarrsactional immunity ‘for conspiracy to oommlt bribery
a!so would nop‘be affected since It has constitutional overtones.

l

-3-
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9!0..$g¥ihgs.nud'Loan Prosecution. ¥/

S¥ 0. 111. BASES_FOR USE IMUNITY

A. Legal Basis for Use lmmunity

In 1892, the Supreme Court held unconstitutional a federal
: 'hnnunity stafute'which barred the introduction of compelled
" testimony bht‘perhitted it to be used to locate other
-,evldence.". The Court reasoned -- correctly -- that such
;3dcrlvative use of" the tainted evidence rendered the Innmn!ty
~meanlngless. But rather than simply .statlng that the
11Constitution requlred derlvative use immunity; l.e., lnnmnlty
-:-from bqth the Introductlon of compelled testimony and
a.exploitation of the testimony to find leads. the opinion spoke In
:‘broad !anguage whlch seemed to requlre transactional immunity.
Conseqhenttya&@ongress enacted a transactlonal lmmunity statute
7”which was'. upheld by the Supreme Court.sl end which became the
. -f‘mode! for -gtate legislatlon. ‘1n 1970, Congress repcaled the
"t?ansactional immunity statutes: ana enactea a new use immunity
: .statute, 18 U. S.C. §§6001-04 (1970).  When the Supreme Court
,‘revlewed the new statute, It held that the transactional Immunity
"language ia COUnselman which had been relled on for almost one
. hundred years was dicta._ Thus, the Court held that the new
> statute whiich bars the use and derivative use of information
obtained.uhde( ‘a grant of immunity provides the protection

_requijed by the Fifth Amennment.ﬁf

Maryland's transactional immunity statutes, like the federal

T el R R Y

: ‘é3llmmuni;y 4n the savings and loan situation would remain

i the Jame ‘since the duration of the immunity accorded to the
‘investigation of the pending matters would, be limited to one more
¢ extension ‘of the sunset provisions. :

'4/Counse1man v. Hltchcock 142 U.S. 547 (1892).

, 5/Brown v, Walker, 161 U.S. 594 (1896).

: 6/Kast|g§r v. United States, 406 U.S. 441 (1972).

-4-
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i .
hnnunxty statutes repcaled in 1970, arec based upon an incorrect
lntermetation Qf the 1892 decision. It Is now clear that use
Unnunhty will meet constitutional requirements. Maryland's laws

are, therefore, ioutdated.

B. Practlcal _Bases for Use lnnmnlty

. ln additlon to provlding the possiblllty that a witness

. . glven use innmnity may- be subject to subsequent prosecution for

- his, criminal actlvlty, f.e., the Oliver North prosecutlon, and

. would be subject ‘te-collateral conscquences. use immunity
_ prov!des for more complcte d!sclosure of evidence than

- transactlonal immunlty., As Professor G. Robert Blakely statrd at
'.the 19£4 Seminar af the National Associations of Attorneys

Gener

K With transactional Jmmunity all the witness
i-. has to do is mentlon the transactlon. he does
not nﬁze to fill in the details. So his
‘. attorfiey can tell him to just mention it, and
i then say, "I don't remember." But with a
. ;- "use" §tatute. a ‘smart attorney advises his

i7" clientito.tell all he knows, because the more
' . he tells, the. less can be later used agalnst
. him, So "use" statutes encourage fuller

. disclosure by witresses, and that is what they

are really all about.

o "i
- 'As a result ing ividuals testifying under a grant of use iunmnut)
have greater reason to disclose their involvement. 7/ 8

‘ Further. a!general immunity statute, instead of the present
patchwork qu!lt of immunity statutes for particular crimes, uould
likewise be more conducive to- full disclosure of evideace by an
Jdmmunized witness.“ Often -testimony about a drug transaction will

~.emcompass otherucrimes, such as violations of criminal tax
. statutes. Under the presentfsystem,'p witness subpeonaed to..
' Zztestlfy‘pUtSuaht:tQ.the hnnunit§-ptovislons of Article 27, §298

LA e e i

7/Whether transactional or use witness immunity does not
preclude prosecution for perjury or making false statements wnder

“ﬁt“oath S

3 e




of othcr crimcsP e.g., tax perjury.”

mmun}ty bath".
.the giand jury must either assert the prlvilege against self-

.contrast, most- present Maryland statutcs iunmnizc ever Y

. pr1v1lege is requlred, nor is there any requirement of a N
" eertification that the irmunity Is In the public interest.

3

l

(ConL¢ollcd Dangerous quhstdnthl may not refuse to testily

. becauSc testimony rogarding the controlled dangerous substances

lranﬁdctlon wou}d simultancously fmplicate him in the comnission
8/ yet this clr(um\tnn(o

prcsents the possibilxty of a trap for the unwary prosvtutur

inquiring luto drug violations and inadvertently granting
transactlonal lmmunity for some previously unknown criminal

factlvlty.

Furthe:, there are no procedural safcguards in the present

Jhnnunity statutes and conscquently their nperatlon is triggered
:.Ahaphazardly, without identiflcatlon of when a witness beglns to
' ”reccive lnnmnity. The statutes also provlde an "automotic

Across the natlon,gl witnesses subpoenacd before .

incrlm!nation or ‘else notify the prosecutor that it is thelr

'intention tdmﬂo;so The prosecutor then "asks the court to order

. “testimony and certifies that the immunity ‘conferred thereby Is In
fthe publlc interest. This is the proccdure set out In this
'proposed statute and is the ‘procedure incerporated in the

recen ly adopt@d savings .and loan immunity ‘legislation. s1n sharp

¢ who

answers questicns in the grand jury._ 10/ No assertion o the

The

uncertainty of'when the statute Is applicable, coupled with the

" blanket automatic transactional immunity bath, makes Maryland
lhnmnity statutes both haphazard and dangerous Unless a

P R R e il

h/lp re' Crimnnal Investigation No. l 162 307 Md. 622
(1987). " _

gluntness u“nunitx, National Association of Attorncys
Ceneral. August, 1978.

: ‘O/State v. Panagoulis, 253 Md. 699 (1969) (Witness who
appeajred voluntarlly before grand jury to make statement and was
then jasked questions was "compelled" to tcstify within meaning of

&

.brib ry innmnity statutes).

l o«
|
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¥ ’As a consequence of the risks arising from the broad
A;;:c innmnity recelved by anyone subpoenaed hcfore a grand
1. frestigating drugs,, gambling and clection daws, the grand

! ‘”iﬁreas- The result is that the financlal aspects of large
[ T}.tldns‘cannot‘be investigated by Maryland grand jurles.

Finally. despite the broad brush immunization the present

'staiutes provide, they may ironically deprive potential
;f_defqndants of the opportunlty to provide exculpatory evldcnce to i
a g~and jury.' A prosecutor who might otherwise consent to thé
,Aappqarance of . a defendant who want to testlfy before an
'Alnvestigative grand jury or -- the more common occurance -- .a

prosecutor who is willlng to call a witness supportive of the

;deﬁ'nse nhw deciine to do so because he fears automatlc
.'!nnmnlzation.= There are no lmmunity walver statutes and the
'question of whether the automatic Immunity can be waived has.. yet

:} to be resolved by the appellate eourts.

! .
I " IV PROPOSED STATUTE

The propobed statute substitutes use for transactlonal -

Limmunityll/ because of ‘the additional fact-finding utility that -

use: immunlty provides.. It would automatlca!ly bring the Maryland

flaw,lnto accond with the Supreme Court's current view of the
b‘t‘eadth of the nrtn Mendmeht. »

The proposed statute ls made generalLy applicable primaril&

~for'two reasons.n 1t- assures the compellabitity of the testimony
. regarding ‘a transactlon which nay involve a variety of
'-interreiated crimes and thus circumvents any constitutional.

e e s whtermoeec e anmee o

r -

- ‘I/Transactional lmmunity for the crime of bribery is
retained because of its constitutional underpinning and for the
savlngs and !oan investigation because of its limited duration.

-7-
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problom nhtch may prtsently exist 12/ gecondly, It is now

apparent that a. grand jury may be an inappropriate forum for the
e in\estx ation of a variety of crimes, particularly large scale
' drug op rations. money laundering, and tax perjury. The

ence of a generally available but limited Immunity statute

exle
¢rimes and

%@uld remedy the dual problems of no inmunity for most
tOO mueh Immunity for drugs, gambl ing and elections offenses.

gy'far ‘the most signiflcant changes provlded by the proposcd
statute'are procedural hnnunity would no longer be conferred
nntqmaticahly or:..accidentally, but’ rather only through court
: j“ordeﬁﬁ To. ‘ensure’ coordinated. Tesponsible requests: for imnunlty,
e tﬁe decision to ‘seek a court order requlires approval by the
i’ ' "Siate”s Attorney, Attorney General or State.Prosecutor. The
Stata s Attorney. the Attorney General .or State Prosecutor will
theréhy have central control and ultimate responsibility for the

issnnmce ef grants of hnnunity.

”A‘ﬂhe jng?clal fole under thls statute is. ministerial. The
judgexverxftes that'f"‘ - : :
1... The State's Attornecy, the Attorney

o ”General,'or State Prosecutor has approved the
I 'request for an hnnunity order; -

L 2.A The witness has refused or is likely to
;ft refuse to test:!y.

o 1iﬂj3. "The prosecutor has determined that the
o witness's ‘testimony may be necessary to be the
' public interest.

" .
Once the judge .concludes thcse three requlrements nre met, he

issues ia eourt order competling testlmony ‘and inmunizing the
Wftness- : C ) B . ~
o The-Judge will not himself determine %hethcr the ultness
o o ‘
‘*_--__L4£;--~;_--;Z?_-
S iZICf ln re Criminal Investigation No. 1-162, supra. n. 6,
{(witn

§s must reasonhb!y fear prosecutlon ‘for onc of enumerated
offeuses).A




tes imony may bc ‘necessary to the public interest.

To do so

“ngﬁd transtorm thc Judge into a prosecuter and require him to
makb dclicate prosecutor(al judgments whcih are Inappropriate.
Fﬂrlhermore, a'particular inmunity grant may be a very small
aspect to a large scale investigation, making it "lmpossible for

the judge to- make any meanlngful evaluation of the public

Ejn;erest.'f_>_
e . . T
k) AR : *
-3
2
§ i .
§
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