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INTRODUCTION

On September 25, 2013, this Court held that indigent arrestees have a right to
counsel at initial bail hearings before District Court commissioners under Article 24 of
the Maryland Declaration of Rights. Five months have passed since the Court issued its
decision, and the decision has yet even to be implemented. The District Court
Defendants now ask the Court to reverse itself. That request should be denied.

The Public Defender believes the Court’s holding that indigent defendants have a
right to counsel at initial bail hearings should not be overturned for two reasons. First,
the District Court Defendants ask the Court to act on the basis of mere speculation about
what the September 25 decision might or might not cause the Legislature to do, and how
such predicted legislative action might or might not adversely affect indigent defendants.
Such speculation is an inappropriate basis for any action by this Court overruling its
earlier decision. Second, reversing a decision just months after it was rendered when no
facts, law, or other circumstances have changed to warrant such reversal would be
inconsistent with principles of stare decisis.

STATEMENT OF THE CASE

The relevant aspects of this case’s long procedural history prior to the issuance of
the Court’s September 25, 2013, opinion are accurately summarized therein, see DeWolfe
v. Richmond, 434 Md. 444 (2013) (“DeWolfe 11), and, accordingly, we will not repeat
them here. In DeWolfe I, this Court held that “an indigent defendant is entitled to state-

furnished counsel at an initial hearing before a District Court Commissioner” under



Article 24 of the Maryland Declaration of Rights. Id. at 464." The circuit court issued a
declaratory judgment on October 23, 2013. (E. 33.) On October 25, 2013, the State of
Maryland, which moved to intervene in the lawsuit as a defendant-appellant on April 13,
2012 (App. 163-67), but is not an appellant in the current proceedings, moved to
reconsider the Court’s September 25 opinion (App. 200-05) and moved for a stay of
enforcement of the judgment (E. 111-20). These motions were denied by the Court on
November 6, 2013. (E. 137-38.)

On December 5, 2013, Appellees Quinton Richmond, et al. (“Plaintiffs”) filed a
petition for further relief in the circuit court pursuant to Md. Code Ann., Cts. & Jud. Proc.
(“CJP”) § 3-412, requesting that the court (1) order the District Court Defendants® to
show cause why the relief should not be granted, (2) grant the petition for further relief,
and (3) enter an affirmative injunction directing the District Court Defendants to appoint
counsel for Plaintiffs at their initial bail hearings or, (4) in the alternative, enter a negative
injunction prohibiting the District Court Defendants from conducting initial bail hearings

for Plaintiffs without appointing counsel for them, and directing the incarceration of

! The Court did not hold any provision of the amended Public Defender Act
unconstitutional, noting that “[i]f the other branches of government decide that
compliance with this holding is to be accomplished by means other than Public Defender
representation at initial appearances before Commissioners, they are, of course, free to do
s0.” DeWolfe Il, 434 Md. at 464 n.15.

2 The “District Court Defendants” are Appellants Ben C. Clyburn, Chief Judge of the
District Court of Maryland; Barbara Baer Waxman, Administrative Judge for the District
Court of Maryland for Baltimore City; David W. Weissert, Coordinator of Commissioner
Activity for the District Court of Maryland; Linda Lewis, Administrative Commissioner
for the District Court of Maryland for Baltimore City; and the Commissioners of the
District Court of Maryland for Baltimore City.
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Plaintiffs who have not been provided counsel at such hearings, and (5) provide such
further relief as the nature of this cause may require. (E. 151.) The circuit court issued
an injunction containing the Plaintiffs’ requested language on January 10, 2014 (E. 225-
26), and subsequently issued an amended injunction with no substantive changes (E. 231-
32).3 The District Court Defendants noticed their appeal on January 13, 2014 (E. 29),
and on January 14, 2014, they petitioned for a writ of certiorari and moved for an order
staying the circuit court’s injunction pending disposition of the certiorari petition, which
was granted (E. 234). On January 23, 2014, this Court granted the petition and extended
the stay until March 7, 2014. (E. 235-36.)
QUESTION PRESENTED
Should this Court revisit and overrule its five month-old decision in DeWolfe Il
holding that indigent arrestees have a constitutional right to representation at initial bail
hearings under the Article 24 of the Maryland Declaration of Rights?*
STATEMENT OF FACTS
On January 4, 2012, this Court held that the version of the Public Defender Act
then in effect guaranteed indigent defendants a right to appointed counsel at initial bail
hearings. DeWolfe v. Richmond, 434 Md. 403, 430-31 (2012). On May 22, 2012, the

Governor signed House Bill 261 into law as emergency legislation, which amended the

¥ As the District Court Defendants note, the Public Defender is not subject to the terms of
the injunction. See District Court Defendants (“DCD”) Br. 2 n.1. However, his Office
provides representation to indigent defendants in Maryland, including members of the
Plaintiffs’ class.

* The Public Defender takes no position as to the first two issues presented in the District
Court Defendants’ brief, and accordingly, they are not discussed herein.
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Public Defender Act to require public defenders to provide counsel at bail review
hearings, but further provided that they would not do so at initial bail hearings before
District Court commissioners. See 2012 Md. Laws ch. 505; Md. Code Ann., Crim. Proc.
8 16-204(b)(2). The bill also implemented certain procedural protections at the initial
bail hearings, including requirements that the commissioner make a written record of his
or her probable cause determination and that all communications by the parties be made
in writing, on the record, and openly at the proceeding. See Md. R. 4-216(a) & (b). The
amended statute provides that statements made during the course of an initial bail hearing
may not be used as evidence against the defendant in later proceedings. See Md. Code
Ann., Cts. & Jud. Proc. 8 10-922. Finally, any defendant “who is denied pretrial release
by a commissioner or who for any reason remains in custody after a commissioner has
determined conditions of release pursuant to Rule 4-216 shall be presented immediately
to the District Court if the court is then in session, or if not, at the next session of the
court.” Md. R. 4-216.1(a)(1) (emphasis added); accord Md. Code Ann., Crim. Proc.

§ 5-215.

The new legislation also created a task force with members from numerous
stakeholders in the Maryland criminal justice system, called the Task Force to Study the
Laws and Policies Relating to Representation of Indigent Criminal Defendants by the
Office of the Public Defender (“OPD Task Force™). See 2012 Md. Laws ch. 505, § 4.
The legislation charged the OPD Task Force with (1) studying the adequacy and cost of
State laws and policies relating to representation of indigent criminal defendants by the

Office of the Public Defender (“OPD’) and the District Court commissioner and pretrial

-4 -



release systems, and (2) considering and making recommendations regarding options for
and costs of improving the system of representation of indigent criminal defendants and
the District Court commissioner and pretrial release systems. Id. The legislation also
required the OPD Task Force to submit an interim report of its findings and
recommendations to the Governor and, in accordance with Md. Code Ann., State Gov’t 8
2-1246, the Senate Judicial Proceedings Committee and the House Judiciary Committee,
on or before November 1, 2012, and to submit a final report on or before November 1,
2013. Id.

Because of the legislative amendments, the Court ordered the parties to submit
supplemental briefs on July 9, 2012, in order to resolve the remaining constitutional
claims that had not been decided in the Court’s January 4, 2012 opinion. (App. 173-75.)
The Court heard oral arguments on January 4, 2013.

The legislatively-created OPD Task Force met for the first time on October 16,
2012, and set up four subcommittees: Criminal Citations, District Court Commissioner
Study, Pretrial Release, and Public Defender Access. (App. 78-79.) The OPD Task
Force issued an interim report on November 1, 2012, and held subsequent meetings on
December 4, 2012, February 4, 2013, April 22, 2013, June 3, 2013, and September 10,
2013. (App. 79.)

On September 25, 2013, the Court issued its decision holding that “an indigent

defendant is entitled to state-furnished counsel at an initial hearing before a District Court



Commissioner” under Article 24 of the Maryland Declaration of Rights. DeWolfe 11, 434
Md. at 464.°

The OPD Task Force met on October 9, 2013 to discuss the impact of the DeWolfe
Il decision. (App. 79.) On November 14, 2013, the OPD Task Force met and heard a
presentation on a nationally validated pretrial release risk assessment tool developed by
the Arnold Foundation. (App. 80.) A summary of the information in this presentation
was included as Appendix 1 to the final report issued by the OPD Task Force. (OPD
Apx. 1-7.)° Written reports were submitted by the Criminal Citations, Pretrial Release,
and District Court Commissioner Subcommittees, which are included as Appendices 2-4
of the final report. (See OPD Apx. 9-121.) The Pretrial Release Subcommittee’s Final
Report and Recommendations (OPD Apx. 35-37) attached a report issued by the Pretrial
Justice Institute (“PJI”"), which examined the current status of pretrial release decision-
making in Maryland and issued a set of recommendations (OPD Apx. 39-89). The PJI
found that only 11 of Maryland’s 24 jurisdictions have pretrial services programs, and in
those 11 jurisdictions, there is no consistent compliance with national standards and

evidence-based practices. (OPD Apx. 54-55.) In Baltimore City, where 88% of the jail

> On October 24, 2013, Chief Judge Barbera, by administrative order, established the
Task Force on Pretrial Confinement and Release (the “Judiciary Task Force”) to study
pretrial release and confinement issues from the perspective of the judiciary. (App. 1-4.)

® References to the Public Defender’s Appendix are denoted as “OPD Apx.” The District
Court Defendants included the report issued by the OPD Task Force in the Appendix to
their brief (see App. 69-81), but did not include Appendices 1-4 to the report in their
Appendix. These appendices are included the Appendix to the Public Defender’s brief.
(See OPD Apx. 1-121.) Accordingly, references to the OPD Task Force report are to the
District Court Defendant’s Appendix, and references to the report’s appendices are to the
Public Defender’s Appendix.



population is comprised of pretrial detainees (OPD Apx. 59), the PJI found that the court
often does not take the action recommended by pretrial services as to decisions regarding
release (OPD Apx. 64). The Pretrial Release Subcommittee concluded that changes were
needed to improve Maryland’s pretrial release system, “in which many low risk
defendants are unable to secure ordered release and many higher risk defendants are
permitted to purchase release unencumbered by conditions of supervision.” (OPD Apx.
37.)

On December 12, 2013, the OPD Task Force met to discuss and agree upon the
recommendations to be included in the final report, which included the following ones
relevant to this case:

Recommendation 6: That the use of secured, financial conditions of
pretrial release (cash, property, or surety bond) that require a low-risk
defendant to pay some amount of money in order to obtain release, while
permitting high-risk defendants with the resources to pay their bonds to
leave jail unsupervised, be completely eliminated.

Recommendation 7: That a statewide system that utilizes a
standard, validated pretrial risk screening tool at which the pretrial
detention/release decision is made be implemented.

Recommendation 8: That a statewide system that utilizes risk-and-
need-based supervision, referral, and treatment options in all Maryland
counties be implemented.

Recommendation 9: That a shared jail management database
system to ensure consistency in data collection across the State be
implemented.

Recommendation 10: That an annual statewide jail report that

provides for indicators of process and outcomes related to pretrial and post-
adjudication policies and practices be mandated.



Recommendation 11: That a statewide pretrial services agency
(“PSA”) be created, to be located within the executive branch.

Recommendation 12: That an objective, validated risk assessment
tool for use by pretrial services agents be adopted.

Recommendation 13: That the PSA release those persons for whom
the validated risk assessment tool recommends release without conditions.
Until such time as a validated risk assessment tool is developed for
domestic violence offenses and sexual offenses, the PSA may not be
authorized to release persons charged with those offenses.

Recommendation 14: That the PSA provide continued supervision
of those persons released under conditions as may be deemed appropriate.

Recommendation 15: That the judiciary deploy judges in such a
manner as to ensure that all defendants not released by the PSA have
benefit of an initial appearance/bail review before a judge within 24 hours
of arrest.

Recommendation 16: That whatever system the legislature passes,
the critical principle of prompt presentment no later than 24 hours of arrest
[remain].

(App. 81.)

On January 3, 2014, the Judiciary Task Force also issued a report recommending
substantial changes to the pretrial system. (App. 5-24.) Several bills have since been
introduced in the General Assembly to implement the Court’s decision. (See, e.g., App.
25-68.)

Senate Bill 973, introduced by Senator Brian Frosh on February 7, 2014, would
implement two of the primary recommendations by the OPD Task Force. First, it
authorizes the use of a validated pretrial release risk assessment tool for detention or

release decisions. (App. 46.) Second, it creates a statewide pretrial release services

program within the executive branch. (App. 45.) Through the use of a risk assessment
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tool, Maryland would be able to more accurately predict those individuals who should be
detained before trial. (OPD Apx. 135.) This tool would eliminate the need for initial bail
hearings before District Court commissioners. (See App. 42, 49, 52.)

Under the proposed amendments in SB 973, arrested individuals who score “low
risk” under the risk assessment tool would be administratively released on their own
recognizance, while those who score above low risk would be presented to a judge
immediately or at the next court session, where he or she would be represented by
counsel. (See OPD Apx. 133; App. 58.) The judge would make a determination whether
the defendant should be released on his or her own recognizance, released on bond, or
detained. (See App. 56.) The judge may also impose conditions on the defendant’s
pretrial release, which would be enforced and monitored by the pretrial release services
program. (App. 45.)

SB 973 is supported by a number of state actors and entities within the criminal
justice system, including the OPD (with amendments); the Governor’s Office of Crime
Control & Prevention and the Department of Public Safety and Correctional Services, on
behalf of Governor Martin O’Malley and the Administration; the Maryland Correctional
Administrators Association (with amendments); the Maryland Association of Counties
(with amendments); Gregg Bernstein, State’s Attorney for Baltimore City; Scott
Shellenberger, State’s Attorney for Baltimore County; and L. Jesse Bane, Sheriff of

Harford County.” Several non-profit entities also support SB 973, including the

" See OPD Apx. 122-29, 133-41; Hearing on SB 973 Before Md. S. Judicial Proceedings
Comm., 2014 Leg. Session (Feb. 19, 2014), media available at
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American Civil Liberties Union (ACLU) of Maryland (with amendments) and the Pretrial
Justice Institute. (See OPD Apx. 130-32, 142-44.)
ARGUMENT

The Public Defender opposes the District Court Defendants’ request that the Court
overrule its holding in DeWolfe 11 that indigent arrestees are entitled to representation at
initial bail hearings under Article 24 of the Maryland Declaration of Rights. First, in
determining whether there is a constitutional right to counsel, this Court should not
consider predictions, founded almost wholly on pure speculation, of what the General
Assembly may or may not do to comply with the Court’s DeWolfe Il ruling. Even if it
were to consider such predictions, the District Court Defendants’ argument that the
DeWolfe 11 ruling will likely lead to diminished liberty for indigent defendants is
contradicted by the wide support for comprehensive pretrial release reforms that will
benefit indigent defendants. Second, overruling the DeWolfe Il decision when it is just
five months old, it has yet to take effect, and nothing has changed would disregard the
principles of stare decisis.

Il THIS COURT SHOULD NOT REVERSE ITS PRIOR CONSTITUTIONAL DECISION
BASED ON SPECULATION ABOUT POTENTIAL FUTURE LEGISLATIVE ACTIONS.

The District Court Defendants claim that DeWolfe Il will have the unintended

consequence of diminishing liberty for indigent arrestees because proposed legislative

http://mgahouse.maryland.gov/house/play/48cd9ead009f4d59aa63824d77c6a3f6/?catalog
/03e481c7-8a42-4438-a7da-93ff74bdaadc&playfrom=2702867 (“SB 973 Hearing”)
(statements of Scott Shellenberger, State’s Attorney for Baltimore County; Gregg
Bernstein, State’s Attorney for Baltimore City; L. Jesse Bane, Sheriff of Harford
County).
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reforms would eliminate initial bail hearings as they currently exist. See DCD Br. 19, 27.
They argue that the implementation of some of these legislative reform proposals in
response to DeWolfe 11 will result in the delay of many arrestees’ opportunities for
prompt release from custody after being arrested. Id. at 19-20. The District Court
Defendants accordingly urge the Court to reconsider and overrule DeWolfe Il in part
because of these legislative proposals. See id.

But in deciding a constitutional issue, a court should not take action based on
predictions about what a legislature may do. In any event, if the Court were to consider
possible future legislation, it is more likely that such legislation would be beneficial to
indigent criminal defendants than harmful to them.

A The Court Should Not Rely On Speculation About The Possible Impact
Of Potential Legislative Action.

This Court should not reconsider its prior decision based on the District Court
Defendants’ speculation about the impact on indigent arrestees of proposed legislative
reforms. Courts “cannot conjecture what the law may be in the future” and “are not at
liberty to speculate upon the future action of the General Assembly.” Farris v. Blanton,
528 S.W.2d 549, 555 (Tenn. 1975) (refusing to consider how election law might apply in
the future based on action of General Assembly in determining the law’s present
constitutionality). There are a number of proposed bills that have been introduced in the
General Assembly in response to DeWolfe I, see, e.g., App. 25-68, and any one of them,

or an entirely different proposal, could be enacted.
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It is equally, if not more, difficult to determine if any particular legislative reform
that is chosen will be more or less beneficial to indigent defendants than the current
system. See Am. Fed’n of Labor v. Am. Sash & Door Co., 335 U.S. 538, 553 (1949)
(Frankfurter, J., concurring) (“Most laws dealing with economic and social problems are
matters of trial and error. That which before trial appears to be demonstrably bad may
belie prophesy in actual operation. It may not prove good, but it may prove innocuous.
But even if a law is found wanting on trial, it is better that its defects should be
demonstrated and removed than that the law should be aborted by judicial fiat.”).

Because courts should look only at current laws, not potential future legislative
action, when determining whether a constitutional right exists, this Court should not
overrule its prior holding that a constitutional right to counsel exists at initial bail
hearings based on the District Court Defendants’ predictions of legislative reform.

B. Potential Legislation Is More Likely To Help Than Hurt Indigent
Defendants.

The Public Defender disagrees with the assertion that DeWolfe 11 is “likely to
produce perverse results” for indigent arrestees. See DCD Br. 19-20. Because
Maryland’s current pretrial release system uses secured, financial conditions of pretrial
release, many low-risk defendants are unable to secure release, while many high-risk
defendants are able to purchase their release without any conditions of supervision. (See

OPD Apx. 37.)® The Court’s decision that indigent arrestees have the right to counsel at

® While 11 of Maryland’s 24 jurisdictions use pretrial services programs, there is no
consistent compliance with national standards and evidence-based practices in those
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initial bail hearings has resulted in a step in the right direction for pretrial release and bail
reform in the legislature, which is critical to enhancing the liberty of indigent arrestees.

The OPD Task Force made three primary recommendations in its December 13,
2013 report: (1) implementation of a statewide system that utilizes a standard, validated
pretrial risk assessment tool to make the pretrial detention or release decision; (2)
creation of a statewide pretrial services agency within the executive branch of
government; and (3) elimination of the use of secured, financial conditions of pretrial
release (cash, property, or surety bond). (App. 81.)

Senate Bill 973, which was introduced in the General Assembly in response to
DeWolfe 11, would implement two of the three primary recommendations by the OPD
Task Force: use of a validated pretrial risk assessment tool for detention or release
decisions, and creation of a statewide pretrial release services program within the
executive branch. (App. 45-46.) These reforms would provide numerous benefits to
indigent arrestees. The statewide pretrial release services program would utilize a
validated risk assessment tool to make objective determinations about an arrestee based
on certain historical information. (See App. 45-46; OPD Apx. 134.) Through the use of
a risk assessment tool, Maryland would be able to more accurately predict those
individuals who should be detained before trial. (OPD Apx. 135.) Arrested individuals

who score low risk under the risk assessment tool would be administratively released on

jurisdictions. (OPD Apx. 54-55.) And in Baltimore City, 88% of the jail population is
comprised of pretrial detainees. (OPD Apx. 59.)

-13 -



their own recognizance,’ while those who score medium or high risk would be presented
to a judge immediately, or at the next court session, where he or she would be represented
by counsel.® The judge would determine whether the defendant should be released on
his or her own recognizance, released on bond, or detained. (See App. 56.) The judge
may also impose conditions on the defendant’s pretrial release, which would be enforced
and monitored by the pretrial services commission. (See App. 45, 56.)

The reforms in SB 973 would address the District Court Defendants’ primary
concerns. First, while SB 973 would eliminate initial bail hearings before
commissioners,™ use of a pretrial risk assessment tool would “allow[] for a quick
assessment...of whether the arrestee should, or should not, be released on his or her own
recognizance or upon satisfying a reasonable bail amount.” DCD Br. 33 (quoting
DeWolfe 1, 434 Md. at 469 (Barbera, C.J., dissenting) (internal quotation marks

omitted)). SB 973 would replace the subjective determination by a commissioner with a

% Cherise Fanno Burdeen, Chief Operating Officer of the Pretrial Justice Institute,
testified that administering the pretrial assessment tool would take approximately three to
10 minutes. See SB 973 Hearing, supra note 7, at 1:30 — 1:31 (statement of Cherise
Fanno Burdeen).

19 (See OPD Apx. 133; App. 58.) This aspect of SB 973 is crucial to ensuring that
indigent arrestees receive the same or better protections under current Maryland law.
Several supporters of SB 973 have proposed amendments that would require courts to be
in session seven days a week, so that defendants arrested on a weekend or holiday do not
have to wait several days to be presented to a judge. (See, e.g., OPD Apx. 137, 140,
143.)

1 To be sure, the initial appearance was designed to benefit arrestees, see DCD Br. 34,
but it is not necessarily the only beneficial way to handle pretrial release. The District
Court Defendants even acknowledge that many of the reform proposals have “laudable
features.” DCD Br. 19. Further, the fact that DeWolfe Il has caused the legislature to
consider proposals that would fundamentally alter the State’s existing pretrial procedures
is not a valid basis for holding that there is no constitutional right to counsel.
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validated objective determination. See SB 973 Hearing, supra note 7 (statement of
Cherise Fanno Burdeen). Research has demonstrated that “subjective methods often lead
to the release of high-risk defendants and the detention of low-risk, non-violent
defendants pending trial.” (OPD Apx. 134.) Second, use of the pretrial release risk
assessment tool would allow low risk defendants to be released administratively in a
matter of minutes. See supra note 9. This would address the concern that arrestees will
encounter increased detention time as a result of DeWolfe Il. See DCD Br. 33. SB 973
would maintain the requirement that a defendant who is detained (using the pretrial
release risk assessment tool) be presented to a judge immediately or at the next court
session. (App. 58.) See DCD Br. 33 (“Prompt presentment after arrest assures impartial
judicial supervision of the defendant’s rights at the earliest possible stage of detention.”)
(citing Logan v. State, 289 Md. 460, 493 (1981) (internal citations and quotations
omitted)).

SB 973 has garnered wide support from a number of state actors within the
criminal justice system and individuals representing diverse interests, including
representatives from all three branches of government. See supra at 9-10. This historic
legislation, which would be a major step forward for pretrial and bail reform in Maryland,
would benefit indigent defendants and is at least as likely an outcome as the other
legislative proposals discussed by the District Court Defendants. These important
legislative reforms would not have been proposed if the Court had not held that there is a
constitutional right to counsel at initial bail hearings. A reversal would in all likelihood

halt these reforms. The District Court Defendants’ argument that DeWolfe Il will likely
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lead to diminished liberty for indigent defendants in Maryland is speculative, at best, and
is contradicted by the wide support for comprehensive pretrial release and bail reforms
that will benefit indigent defendants. In all events, such speculative prediction is an
inadequate and inappropriate basis for action by this Court at this procedural juncture.

1. THE COURT’S RECENT RULING THAT INDIGENT ARRESTEES ARE ENTITLED

To COUNSEL AT INITIAL BAIL HEARINGS SHOULD NOT BE OVERRULED
BECAUSE IT WouULD BE CONTRARY TO PRINCIPLES OF STARE DECISIS.

This Court should not reconsider or overrule its decision in DeWolfe 1l because
doing so would invite disrespect for the law and judicial process. In the last round of
briefing in this case before the Court, the Public Defender argued that in order to comply
with the Constitution and the Maryland Declaration of Rights, indigent arrestees who
have not been released after their initial bail hearings must have their bail review hearings
before a judge within 24 hours of their initial bail hearing, and judges must review the
initial decisions de novo. While the Court’s holding in DeWolfe Il went further than what
the Public Defender argued, the Public Defender supports the Court’s articulation of the
due process-based right to counsel at initial bail hearings, and the Office stands ready,
willing, and able to provide representation to its clients at these hearings.

To abandon the grant of a constitutional right to counsel now, just five months
after the DeWolfe Il decision, would be contrary to principles of stare decisis. This Court
has emphasized that it “remain[s] deeply respectful of the doctrine,” explaining:

Adherence to stare decisis is our “preferred course because it promotes
the evenhanded, predictable, and consistent development of legal

principles, fosters reliance on judicial decisions, and contributes to the
actual and perceived integrity of the judicial process.” Only a
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fundamental change in factual or legal circumstances will justify
departing from this principle.

Houghton v. Forrest, 412 Md. 578, 586-87 (2010) (internal citations omitted) (refusing to
overturn rule denying common-law immunity to public officials who commit intentional
torts because no evidence was presented that “the factual or legal landscape has changed
unto the point where we would be justified in departing from our precedents”); see also
Unger v. State, 427 Md. 383, 418 (2012) (Harrell, J., dissenting) (The majority opinion
“ignores the long-standing principles of stare decisis,” and “[t]he only thing that appears
to have changed in the few intervening years...is the composition of the Court.”);
Townsend v. Bethlehem-Fairfield Shipyard, 186 Md. 406, 417 (1946) (“[I]t is a well
recognized and valuable doctrine that decisions, once made on a question involved in a
case before a court, should not thereafter be lightly disturbed or set aside (except by a
higher court). This is because it is advisable and necessary that the law should be fixed
and established so far as possible, and the people guided in their personal and business
dealings by established conclusions, not subject to change because some other judge or
judges think differently.”).

While there may be times when it is appropriate to disregard prior precedent, see,
e.g., Owens-Illinois, Inc. v. Zenobia, 325 Md. 420, 459-460 (1992) (overruling the
“implied malice” test for awarding punitive damages in non-intentional tort actions,
because it had been “overbroad in its application and ha[d] resulted in inconsistent jury
verdicts involving similar facts”), these instances should be few and far between. None

of the cases cited in the District Court Defendants’ brief in support of ignoring stare
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decisis are apt here, as none of these cases overturned a prior decision just five months
after it had been rendered, in the same litigation, when no relevant facts or circumstances
had changed. And, so far as our research discloses, this Court has never reversed a prior
decision declaring a constitutional right after so brief a period of time.

Finally, the State made many of the same arguments the District Court Defendants
now raise in its motion for reconsideration. See, e.g., App. 201 (“If the liberty protected
by Article 24 of the Declaration of Rights truly requires the State to furnish a lawyer
whenever it implements a procedure that offers an opportunity for a prompt release
following arrest, then the constitution has perversely made it more costly...”). The Court
denied that motion for reconsideration, and the District Court Defendants fail to provide a
more compelling reason as to why the decision was wrong. No relevant facts or
circumstances have changed since that time. No bills have been passed in the General
Assembly, and the decision has not been implemented in any meaningful way. The
State’s predictions that the right to counsel might slow down release and diminish liberty
Is not based on any actual empirical data, for no experience with the new constitutionally-
mandated system has yet been had. See Gov. of Md. v. Exxon Corp., 279 Md. 410, 428
(2977) (“[T]he courts are under a special duty to respect the legislative judgment as to the
proper means of solving the problem. ... As of now there has been no evidence by which
to judge the effects of these statutes and predictions as to the effects of the Act are at best
speculative.”). Thus, there is no basis to reconsider the Court’s five month-old decision

granting indigent arrestees the constitutional right to counsel at initial bail hearings.
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CONCLUSION

The Court should deny the District Court Defendants’ request that De Wolfe Il be

overruled.
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PERTINENT PROVISION

Constitution of Maryland, Declaration of Rights, Article 24:

That no man ought to be taken or imprisoned or disseized of his freehold, liberties
or privileges, or outlawed, or exiled, or, in any manner, destroyed, or deprived of his life,
liberty or property, but by the judgment of his peers, or by the Law of the land.
(amended by Chapter 681, Acts of 1977, ratified Nov. 7, 1978)
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j af RESEARCH SUMMARY

DEVELOPING A NATIONAL MODEL
FOR PRETRIAL RISK ASSESSMENT

Every day.in America, judges have to answer a critical question again and

again: What are the chances that a recently arrested defendant, if released

pefare trial, will commit a new crime, a new violent crime, or fail to appear

for court?

This may be the single most important decision
made in the criminal justice system because it
impacts everything that follows: whether or not a
defendant is sentenced to jail or prison, how long
he is incarcerated, and most importantly, how
likely he is to commit violence or other crimes in
the future. Yet most of these decisions are made in
a subjective manner, without the benefit of data-
driven, objective assessments of the risks individual
defendants pose to public safety.

Today, in many jurisdictions, judges do their
best to apply their experience and instinct to the
information they have about a defendant to make a
subjective determination of whether he will commit
a new crime or fail to return to court if he is released.
In other jurisdictions, judges may follow court
guidelines that require that all defendants arrested
for a specific erime receive the same conditions of
release (such as supervision, bail, or drug testing),
regardless of risk. But neither method of deciding
whether a defendant should be detained or released
— a subjective evaluation, or an offense-specific one-
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size-fits-all approach — provides a reliable measure
of the risk that a defendant poses. And yet this
decision — whether to release or detain a defendant
~— is far too important to be left to chance,

Each year, 12 million people are booked into
local jails across the country, the vast majority for
nonviolent crimes. More than 60% of inmates in
our jails today are awaiting trial, and we spend more
than $9 billion annually to incarcerate them. The
goal of most criminal justice decisionmakers is to
derain defendants who pose a risk to public safery
— particularly those who appear likely to commit
crimes of violence — and 1o release those who do not.

Yet data collected by the Laura and John Arnold
Foundation (LJAF) during the past two years shows
that although this may be our goal, it is far from
being a reality. Indeed, our research has shown that
defendants who are high-risk and/or violent are
often released. In two large jurisdictions that LJAF
examined in detail, nearly half of the highest-risk
defendants were released pending trial. And, ac the
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other end of the spectrum, our data shows that low-risk,
non-violent defendants are frequently detained. Moreover,
soon-to-be-released LJAF research on low-risk defendants
shows that when they are detained pretrial, they are more
likely to commit new crimes in both the near and long

factors related to a defendant’s risk of committing a new
crime or failing to return to court; however, we also knew
that it is extremely difficult for judges to know how to
accurately and objectively weigh these factors, or to know
which factors, when combined with one another, increase

In ather words, failing to appropriately determine the level of risk that a defendant
poses impacts future crime and violence, and carries enormous costs - both human

and financial.

term, more likely to miss their day in court, more likely to
be sentenced to jail and prison, and more likely to receive
longer sentences. In other words, failing to appropriately
determine the level of risk that a defendant poses impacts
future crime and violence, and carries enormous costs —
both human and financial.

AN OPPORTUNITY FOR
TRANSFORMATIONAL CHANGE

Two years ago, LJAF decided to use data, analytics,
and technology to promote transformational change in
criminal justice. With the goal of making the system
safer, fairer, and less costly, we set out to improve how
decisions are made during the earliest part of the criminal
justice process, from the time a defendant is arrested until
the case is resolved. (Criminal justice professionals refer
to this as the “pretrial” period.)

From the beginning, we believed that an easy-to-use,
data-driven risk assessment could greatly assist judges in
determining whether to release or detain defendants who
appear before them. And that this could be transformative.
In particular, we believed that switching from a system
based solely on instinct and experience to one in which
judges have access to scientific, objective risk assessment
tools could further our central goals of increasing public
safety, reducing crime, and making the most effecrive,
fair, and efficient use of public resources. We understood
that judges already consider many of the most critical

12

the risk of failure exponentially. We were also able to see
the impact that risk assessments have had in the limited
number of U.S. jurisdictions in which they are presently
used: although less than 10% of jurisdictions use data-
driven pretrial risk assessments, these jurisdictions have
been able to spend less on pretrial incarceration, while at
the same time enhancing public safety.

We initially looked for an existing pretrial risk assessment
that could be used by any judge throughout the country.
This sort of universal risk assessment has been used
effectively for probation and parole. However, we quickly
found that there was nothing equivalent for the pretrial
release/detention decision.

Moreover, there appeared to be no risk assessment
instrument that could be scaled to provide data-driven
risk analysis to courts across America. In large part,
this is because existing prertrial risk assessments are often
costly and resource-intensive to administer, since they
rely on data that can only be gathered through defendant
interviews. Th ese interviews are time-consuming and
expensive to conduct and cannot be completed when a
defendant refuses to cooperate or provides information
that cannot be verified. (For these and other reasons,
40% of all defendants in one jurisdiction we studied were
not evaluated for risk.) Further, most existing pretrial
risk assessments were developed using data from a single
jurisdiction, and other states and counties did not believe
they could adopr a tool that was based on case records from
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somewhere else. In addition, existing tools also present
a single risk level for each defendant, combining ~ and
assigning equal weight to — the risk that a defendant will
fail to appear and the risk that he will reoffend. And none
of the existing tools determine risk of new violent criminal
activity, which is perhaps judges’ greatest concern.

Our challenge was to figure out how to provide objective,
scientific, data-driven risk assessments to the more than
90% of jurisdictions that did not use them. No existing
model did whart we wanted it to do: separately analyze risk
of new crime, new violent crime, and failure to appear; be

were drawn from the defendant’s criminal history and
three that were elicited during the interview process. The
team created a new tool, relying solely on criminal history
factors from the state’s original instrument. We then used
this non-interview tool to evaluate more than 190,000
Kentucky defendants who had already gone through the
existing interview-based assessment. The study compared
the risk prediction of the new tool — the one without an
interview — to the existing interview-dependent tool, and
found that the non-interview risk assessment was just as
predictive as the existing one.

When judges can easily, cheaply, and reliably quantify defendant risk, they will be much
better able to identify the high-risk defendants who must be detained and the low-risk

defendants who can safely be released.

useable by every judgein the country; beapplicable to every
defendant; and be highly predictive of the most important
risks. In short, what we needed was an instrument that
would be accurate, inexpensive to administer, easy o use,
and scalable nationally. So we decided to try to creare
a new, second-generation risk assessment that could be
adopred by judges and jurisdictions anywhere in America.

DEVELOPING THE RISK ASSESSMENT

The fi rst step was a study to assess the feasibility of
eliminating the costly and time-consuming defendant
LJAF’s

research team — led by two of the countrys rtop

interviews from the risk assessment process.

criminal justice researchers, Dr. Marie VanNostrand
and Dr. Christopher Lowenkamp — began its work in
Kentucky, which was already using an interview-based
risk assessment, and has long been a national leader in
the pretrial field. An initial study focused on the core
question of whether eliminating the interview would
decrease the predictive power of the tool. To rest this,
the research team looked at the existing Kentucky risk
assessment, which consisted of 12 total factors: nine that

13

Thar finding led us to the next step: to gather the most
comprehensive dataset of pretrial cases ever assembled
in the United States with the goal of developing a
Researchers started with
1.5 million cases drawn from more than 300 U.S.
jurisdictions. From the initial dataset, the research team
was able to study 746,525 cases, since these defendants

universal risk assessment,

had been released at some point in the pretrial process.
The researchers had two primary objectives. First, to
determine the best predictors across jurisdictions of
new criminal activity, failure to appear, and, for the first
time, new violent criminal activity, Second, to develop
a risk-assessment tool based on these predictors. Although
we believed thar the interview could likely be eliminated,
we considered both interview and non-interview
factors in an effort to build the most predictive risk

assessment possible.

The study identified and tested hundreds of risk factors,
which fell into broad categories, including prior arrests and
convictions, prior failures to appear, drug and alcohol use,
mental health, family situation, employment, residence,
and more. Th e researchers identified nine factors that
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were the most predictive — across jurisdictions —
for new crime, new violence, and failure to appear.
These factors were drawn from the existing case

PSA-Court Failure Rates by Risk Level

(e.g., whether or not the current offense is violent) New Criminsl Activity
and from the defendant’s prior criminal history. il "
The researchers looked at numerous interview- L G
based factors, including employment, drug use,
and residence, and found that, when the nine ﬁ o
administrative data factors were present, none of ; 0% [~ >
the interview-based factors improved the predicrive i b )
analytics of the risk assessment. In other words, = /"/“
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The resulting product is the Public Safety Assessment-
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The promise of the PSA-Court was further validated
using historical data from one state and one major city.
Moreover, researchers found that defendants in each
category failed at similar rates, regardless of their race or
gender. The results confirmed that the assessment does
not over-classify non-whites’ risk levels, which has been
a concern in some other areas of risk assessment.

failures put the public in danger and place unnecessary
strain on budgets, jails, law enforcement, families, and
communities. The PSA-Court, and instruments like it,
can help recalibrate the equation. When judges can
easily, cheaply, and reliably quantify defendant risk,
they will be much better able to identify the high-risk
defendants who must be derained and the low-risk

Our goal is that every judge in America will use a data-driven, objective risk
assessment within the next five years. We believe that this one change can
make our communities safer and stronger, our corrections budgets smaller,

and our system fairer.

All of Kentucky's 120 counties began using the
instrument in July of 2013. Preliminary analysis shows
that the PSA-Court is, thus far, successfully predicting

criminal reoffending and failing to return to court.

LJAF plans to roll out the PSA-Court in additional pilot
sites soon and then to make the tool widely available.
We will also continue to collect more dara, as this will
allow us to rigorously evaluate whether we can improve
upon the existing universal risk assessment. LJAF also
plans to create data-driven risk assessments for police
and prosecutors; and to evaluate or create tools that will
specifically predict the likelihood of repeat domestic
violence and driving under the influence,

LOOKING AHEAD

Under the current system, we make decisions based on
gut and intuition instead of using rigorous, scientific,
dara-driven risk assessments, This has led to a public
safety crisis nationally, where too many high-risk
defendants go free, and too many low-risk defendants
remain locked up for long periods. These systemic

About Laura and John Arnold Foundation

defendants who can safely be released. They will also be
able to better identify what conditions can be imposed
on defendants to minimize risk.

It is critically important to note that tools such as this
are not meant to replace the independent discretion
of judges; rather, they are meant to be one part of
the equation. We expect that judges who use these
instruments will look at the facts of a case, and at the
risk a defendant poses, and will then make the best
decision possible using their judgment and experience.

Our goal is that every judge in America will use a
data-driven, objective risk assessment within the next
five years. We believe that this one change can make
our communities safer and stronger, our corrections
budgets smaller, and our system fairer. The Laura and
John Arnold Foundation is dedicated to bringing
transformational change to criminal justice through
advanced data analysis and technology. Getting the
PSA-Court in the hands of judges across America is one
of our first major steps in that effort.

Lauraand JohnArnold Foundationis a private foundation that currently focusesiits strategic investments on criminal

justice, education, public accountability, and research integrity. LJAF has offices inHouston and New York City.
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INITIAL REPORT TO THE STATE OF MARYLAND
IMPLEMENTATION OF THE CRIMINAL CITATION POLICY UNDER
SENATE BILL 422/CHAPTER 504

Maryland Statistical Analysis Center,

Governor’s Office of Crime Control & Prevention

August 2013
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I. INTRODUCTION

The 2012 Maryland General Assembly passed legislation (Senate Bill 422/Chapter 504)
mandating the issuance of a criminal citation for certain criminal offenses if the defendant meets
certain criteria. The law allows an officer who has grounds to make a warrantless arrest to:

e [ssue a citation in lieu of making an arrest (“cite and release™), or

e To make the arrest, process (i.e. fingerprint and photograph the defendant), and
subsequently issue a citation in lieu of continued custody and appearance before a court
commissioner (“book, cite and release”).

QUALIFYING OFFENSES for charge by Citation:

® Any misdemeanor or local ordinance violation that does not carry a penalty of
imprisonment;

® Any misdemeanor or local ordinance violation for which the maximum penalty of
imprisonment is 90 days or less; and

® Possession of marijuana under § 5-601 of the Criminal Law Article.
e  Atno time is a juvenile (person under the age of 18) to be issued a criminal citation.

**4See Appendix A for the “TOP 20" qualifying offenses that require the issuance of a criminal
citation.

EXCEPTIONS for the issuance of a Criminal Citation:
e Failure to comply with a peace order under § 3-1508 of the Courts Article;
® Failure to comply with a protective order under § 4-509 of the Family Law Article;

® A violation of a condition of pretrial or post-trial release while charged with a sexual
crime against a minor under § 5-213.1 of the Criminal Procedure Article;

e Possession of an electronic control device after conviction of a drug felony or crime of
violence under § 4-109(b) of the Criminal Law Article;

® Violation of an out-of-state domestic violence order under § 4-508.1 of the Family Law
Article; and

® Abuse or neglect of an animal under § 10-604 of the Criminal Law Article.
CRITERIA for issuance of a Criminal Citation:

Although the law mandates the issuance of a citation for qualifying offenses, a defendant
must meet certain criteria to be released without the requirement of appearing before a court
commissioner. If the defendant cannot meet the criteria listed below, the officer must charge the

2
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individual on a statement of charges and ensure the defendant’s appearance before a court
commissioner. Senate Bill 422 requires a law enforcement officer to charge a defendant by
citation only if:

e Defendant is an adult;

e Defendant is positively identified. (The officer is satisfied with the defendant’s evidence
of identity);

¢ Defendant does not pose a threat to public safety;

e Defendant is not being charged with any other violation in the same incident, regardless
if the additional violation(s) are required to be charged on a citation;

e Defendant complies with the lawful orders of the officer;
* Officer believes the defendant will comply with the citation;
* Officer has grounds for a warrantless arrest.

The Maryland Chiefs of Police Association and the Maryland Sheriff’s Association
encourage law enforcement agencies to consider the public safety benefits of arresting and
processing a defendant prior to their release upon their signature on a criminal citation. These
considerations include: (1) verification of an individual’s identity; (2) prior arrest history or
alerts; (3) warrant status; (4) triggering a reportable event reported in CJIS and alerting DPSCS
of possible parole/probation violations; (5) a reduction in financial and resource impacts on law
enforcement personnel who must engage in post-conviction processing and fingerprinting; and,
(6) allowing for search incident to arrest (SIR) which would otherwise be disallowed with the
issuance of criminal citation.

I. METHODOLOGY

For the purposes of the Criminal Citations Subcommittee Report of the Indigent Defense
Task Force, the following three tasks were completed:

1. Obtain the criminal citations policies of various law enforcement agencies in Maryland to
compare and contrast implementation strategies;

2. Conduct a law review of criminal citation legislation around the country;

3. Determine the impact that the criminal citations law has had on public safety year to date
in 2013;

a. The number of criminal citations issued;

b. The number of arrests made for qualifying crimes;
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¢. The number of offenders arrested and processed in 3 large jurisdictions in
Maryland.

Criminal Citations Policy Survey

The 2013 Criminal Citation report represents research and analysis conducted on existent
Criminal Citation policies currently in effect in each jurisdiction within the State of Maryland as
of January 1, 2013. Policies were submitted voluntarily in the survey conducted by GOCCP.
These policies were developed by individual agencies and represent the needs of each county or
municipality while remaining in compliance with the law. Policies became effective during the
Calendar Year 2013 (January 1, 2013 through December 31, 2013). Beginning January 1, 2013,
agencies were expected to adopt such policies regarding the issuance of Criminal Citations to be
used as a management tool to promote nondiscriminatory law enforcement and appropriate
training. For the purpose of this study, seventy (70) law enforcement agencies submitted written
policies for review and they were then subdivided into six (6) Agency Types for analysis.

The Agency Types are as follows:

* The “Big Seven” (7) Agencies by number of sworn personnel: (n=7)

(o}

o

o

o

o

o}

(e}

Anne Arundel County Police Department;
Baltimore County Police Department;
Baltimore Police Department;

Howard County Police Department;
Maryland State Police;

Montgomery County Police Department; and,

Prince George's County Police Department.

e Sheriff’s Offices throughout the state of Maryland (n=24);

e Large Municipal Law Enforcement Agencies within major counties in Maryland
classified by the highest number of sworn personnel (average of 97), excluding the
local Sheriff’s Office or County Police departments. (n=11);

® Maryland Transportation Authority (n=1);

* University-based Law Enforcement agencies (n=5); and,

* Law Enforcement Agencies within major counties in Maryland classified by a
number of sworn personnel of approximately less than 50. (n=22).

This survey was conducted for purposes of differentiation of those agencies where the “cite
and release” policy is used in combination with or in lieu of the “book, cite, and release”

4
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alternative and to determine which offenses, considered “qualifying offenses,” were cited and
which were chargeable under the given policy. Agencies were asked to indicate positives and
negatives concerning the implementation of this policy. This study was intended to determine the
level of compliance to field-based changes required in the new Criminal Citation Law and to
determine whether all agencies had a working policy in effect. It was also intended to reflect
upon changes in the function and operation of each law enforcement agency after
implementation of the new law, and to assess the degree and nature of training for each law
enforcement agency in Maryland.

As a qualifier, consideration was given to the following factors:
®  The inherent differences between smaller and larger agencies based on sworn personnel;

® The geographic differences between rural agencies and suburban agencies and, accordingly
the distribution of criminal activiry; and

®  The number of sworn officers in the field employed by each agency
Criminal Citations Law Review

GOCCP conducted a law review to provide an overview of other states’ legislation regarding
the issuance of criminal citations. This process involved various internet searches to create a
comprehensive list of all states that have active criminal citations legislation.

Public Safety Impact of the Criminal Citations Law

Back in 2012, GOCCP received 2011 arrest data from the Department of Public Safety &
Correctional Services (DPSCS) Criminal Justice Information Systems (CJIS) on the roughly 350
or so offenses that law enforcement can now issue a criminal citation (offenses with a penalty of
90 days or less, and marijuana possession). It was determined that 20 of these 350 offenses
represented over 99% of the arrests made. For the purposes of this study, GOCCP will receive
additional arrest data from CJIS on these top 20 criminal citation qualifying offenses (See
Appendix A for a list of these qualifying offenses) in 2013 YTD compared to the same point of
time in 2012. The hypothesis here would be that the numbers of arrests issued for these
qualifying crimes would be lower in 2013. In addition, GOCCP received various levels of
intake/processing data from 5 jurisdictions (Baltimore City, Anne Arundel, Harford, Howard,
and Prince George's County) to determine if there were any difference in the number of citations
issued or the number of offenders/arrested processed and brought before a District Court
Commissioner.

II. RESULTS
Criminal Citations Policy Survey

1. The “Big Seven” (7) Agencies :
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» Of the seven (7) large agencies surveyed, 100% reported with a written policy
and General Orders.

» All seven of these agencies provide training in some manner: (1) roll call logs;
(2) power-point presentations; (3) testing based on scenarios found in the field.

» There is 100% compliance to the law for these 7 agencies per these written
policies though there is some variation in procedure and operations.

> 4 of the 7 agencies surveyed cite and release for all qualifying offenses.

» Of those 3 agencies who charge on a limited number of the qualifying offenses, 2
of the 3 have identical chargeable offenses and their policies state the following
(by the verbiage of the law...)

o “...In order to aid with successful prosecution and based on the request of
the Office of the State’s Attorney’s for (the given county), the following
offenses shall automatically be handled as Custodial Citations or, if
circumstances warrant based on officer discretion and experience, a Full
Custody Arrest:

= Possession of marijuana over 10 grams [CR 5-601 (¢)(2)(i)];

® Possession of marijuana under 10 grams [CR 5-601 (c)(2)(ii)];
* Theft under $100 [CR 7-104 (g)(3)];

= Trespass (Private) [CR 6-402 (a)];

= Trespass (First Time — Posted) [CR 6-403 (b)];

= Disorderly/Disturbing the Peace [CR 10-201 (c)(2)];

= Failure to Obey [CR 10-201 (c)(3)];

= Malicious Destruction (under $500) [CR 6-301 (c)];

= Harassment [CR 3-803 (a)]

o In addition, in any instance in which an officer must physically apprehend
a suspect committing one of the listed offenses, the officer shall follow
the procedures for a Custodial Citation.

o In one of the “Top 7”, an Officer who has the grounds to make an arrest
for possession of marijuana, or theft under $1000, or the sale of an
alcoholic beverage to a minor or intoxicated person, OR an offense for
which the maximum penalty of imprisonment is 90 days, will make the
arrest, and transport the defendant to a district station for booking. An
officer may deviate from this policy only with the permission of a

6
24

OPD Apx. 016



supervisior with the rank of Police Sergeant or above or in emergency
situations defined as a major incident taking place where officers are
needed to remain in the field or a high volume of calls for service is
causing depletion of manpower.

» One agency requires mandatory booking, processing and subsequent release for
marijuana possession, only if the defendant satisfies the criteria for a criminal
citation, without regard to the quantity of drug possessed.

» In every agency, “book, cite and release” is based not only upon the
circumstances surrounding the offense, but is highly dependent upon officer
discretion.

2. Sheriff’s Offices throughout the State of Maryland:

» 24 of 24 (100%) of agencies reporting have a Criminal Citation Policy in place
which has been effective since January 2013.

> 15 out the 24 (62.5%) Agencies reporting elect to “book, cite, and release” in lieu
of issuing a criminal citation for all “qualifying offenses” and “custodial arrest”
remains the primary means of enforcing warrantless misdemeanor offenses for
applicable crimes. (qualifying offenses)

> 9 of the 24 (37.5%) agencies reporting require their Deputies to “cite and release”
for all “qualifying offenses.”

» One agency reported that Deputies were strongly encouraged to use a cell phone
or digital camera (in the written policy) upon issuance of a citation to ensure a
photograph of the defendant to be run through ILEADS'. This is applicable to
both the Sheriff’s Office and the County Police Department in that particular
jurisdiction.

» Three agencies reported the below listed qualifying offenses as those which
require an individual to be processed, booked, and photographed. Defendants
with these violations will be processed prior to the issuance of a citation
allowing their release.

o Two of the three agencies require Deputies to make an arrest for
“Qualifying Offenses,” conduct a search incident to arrest, process the
defendant, and then issue a citation in lieu of continued custody if the
defendant has met all of the criteria as listed in the Introduction section
of this paper.

VILEADS is a records management system by some law enforcement agencies which serves to consolidate data
entry, field reporting forms, report and analysis of crimes statistics and jail management (shared dbase containing
pictures of inmates, mug shots, activities and criminal history.) Remote use is supported from any computer,
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o One agency requires that defendants be charged with the following
offenses and should be arrested and processed before being released
upon issuance of a citation. This policy is present in both one Sheriff’s
Office and one of the “Top 7" agencies. A smaller agency of >50
officers located within one of the “Top 7 agencies also reported
adherence to the policy of the larger (“Top 7”) agency.

o The following are the charges listed in each agency’s policy:
= Possession of marijuana over 10 grams, CR 5-601(c)(2)(i);
= Possession of marijuana under 10 grams, CR 5-601-(c)(2)(ii);
= Theft under $100, CR 7-104(g)(3);
= Trespass on private property, CR 6-402(a);
= Trespass on posted property, CR 6-403(b);
= Disorderly conduct/Disturbing the peace, CR 10-201(c)(2);
= Failure to obey a lawful order, CR 10-201(c)(3);
= Malicious destruction of property under $500, CR 6-301(c);
= Harassment, CR 3-803(a)

o The offenses listed above will be charged by citation after processing,
unless the Deputy Sheriff can articulate one of the five exceptions listed
in the Introduction section of this paper, in which case the defendant will
be issued a SOC (upon which the statement of probable cause shall
include the specific reason why a citation is not appropriate under 4-
101(c) (2)) and taken to the Commissioner.

» 2 of the 24 agencies require that a Deputy obtain a Commander’s approval if they
choose to arrest a defendant meeting all of the required criteria at the scene in
lieu of issuing a “cite and release” for qualifying offenses.

» Use of discretion is strongly supported by all agencies reporting regarding
whether a Deputy issues a criminal citation for a qualifying offense or makes a
decision to arrest and process the defendant.

» For marijuana related incidents, 95% of the Sheriff’s Offices are estimated to
“book, cite and release” only if the individual meets all five of the criteria for
such release and signs the criminal citation at the law enforcement agency where
they were transported.
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» In smaller Sheriff’s Offices, there is a reduced level of personnel and, as such, the

issuance of a criminal citation saves time, decreases officer overtime, and makes
officers available for other calls for service, on a positive note.

» 9 out of 24 agencies reported an inability to access Live Scan; the lack of funding

to purchase expensive investigative equipment; rural locations with municipal
Police Departments too great a distance away to travel to for use of such
equipment. The issuance of citations in lieu of arrest, in some cases, is based on
the discretion of the officer as well as taking these factors into consideration.

3. Large Municipal Law Enforcement Agencies Within Major Counties In Maryland:

Of a survey of Fourteen (14) Municipal Police Departments having more than 50 sworn
personnel located within major County jurisdictions, the following was determined:

»

v

92.8% (13 of the 14) of these agencies had a policy in effect and/or Directive in
place for the issuance of Criminal Citations.

11 of the 14 (78.6%) agencies surveyed submitted a written policy for review.
1 of the 14 agencies reported that they had no written policy.

I of the 14 agencies reported that they had a policy which was being revised at the
time of this survey and not yet available.

1 of the 14 agencies reported adherence to the policy written by one of the “Top
7" agencies.

“Cite and Release” and the issuance of criminal citations for misdemeanor
infractions (with the criteria met in each case) are favored to booking and
processing by 9 of the 14 agencies.

90% foster adherence to strict guidelines concerning searches, allowing only
“Terry pat-downs” for officer safety unless such a search is a ‘SIR” (Search
Incident to Arrest.)

90% of these agencies disallow the taking of defendant photos in instances of the
issuance of criminal citations while on the scene of an incident,

9 of these 14 agencies do mot charge, book, cite and release based on the
qualifying offenses, but rather issue a criminal citation on the scene for all
qualifying offenses.

2 of the 14 agencies reporting listed any of the qualifying offenses (see listed
below) as those requiring mandatory “book, cite and release” criteria.

= Possession of marijuana over 10 grams, CR 5-601(c)(2)(i);
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= Possession of marijuana under 10 grams, CR 5-601-(c)(2)(ii);
* Theft under $100, CR 7-104(g)(3);
= Trespass on private property, CR 6-402(a);
= Trespass on posted property, CR 6-403(b);
= Disorderly conduct/Disturbing the peace, CR 10-201(c)(2);
®  Failure to obey a lawful order, CR 10-201(c)(3);
= Malicious destruction of property under $500, CR 6-301(c);
= Harassment, CR 3-803(a)
100% of agencies defer to officer discretion in “book, cite, release” cases.

There is a general consensus (nearly 100%) of all agencies reporting that charges
associated with possession would best be dealt with by processing, positive
identification, and search incident to arrest.

These agencies are unique in that they all favor alternative resolutions to a full
arrest or, for approximately 90% of all qualifying offences, they favor cite and
release. Some of the alternatives discovered were: (1) criminal citations or
summonses; (2) warnings, when applicable; (3) referrals to outside agencies like
Social Services; and, (4) alternative dispute resolution between the victim of a
crime and the defendant.

Training has improved over the past few months as law enforcement officers
become more familiar with the issuance of criminal citations. Presentations at roll
call of updates or revisions and periodic written training reminders have been
made available and have been uploaded to the terminals in the patrol vehicle s for
reference.

Issues have arisen concerning the amount of time that is required to write
Probable Cause forms at the time of issuance of a criminal citation in 14.2% of
these agencies (2 out of 14).

2 agencies expressed concerns regarding the initial impact of being booked and
processed on the part of the defendant. It is felt that losing that initial impact is
not a deterrent to crime for repeat offenders. It is, however, also stated that it is
realized that the issuance of a citation does expedite the process at the scene and
therefore free-up much needed manpower.

One agency expressed a concern that community members become upset with the
police if a citation is issued and then the offender subsequently returns to engage
in the same type of illegal behavior again. This agency also further explained that

10

28

OPD Apx. 020



these incidents could then result in a trip to the Commissioner which could have
been avoided if the offender was arrested the first time around, resulting in
manpower issues, redundancy in calls for service, and overtime costs.

Maryland Transportation Authority Police Department:

» They are in compliance with a written directive and policy for the issuance of
Criminal Citations.

» Standard language for the policy includes: “...If an officer has the grounds to
make an arrest for an offense that does not carry a penalty of imprisonment or
determines a defendant meets the criteria for issuance of a criminal citation, a
Uniform Criminal Citation will be used at the scene. If an officer has the
grounds to make an arrest for the possession of marijuana (Criminal Law Article
5-601) or an offense for which the penalty of imprisonment is 90 days or less
and which has a fine that does not exceed $500, and meets the criteria for
issuance of a criminal citation, the officer may cite and release or book, cite, and
release at his/her discretion.

» Again discretion plays an important role in the choice to follow the route of
processing and booking.

University-Based Law Enforcement Agencies:

Of a survey of five university-based police departments across the state of Maryland,
the following was determined regarding the issuance of Criminal Citations:

» Training is remarkably improved over any other agencies in the state. 100% of
the University-based Police Departments have substantial training materials.
One agency in particular has an extensive power point presentation which all
sworn staff are expected to view and understand.

» The general wording in 4 of the 5 (80%) University-based policies is consistent
in stating that “...When a police officer, who has grounds to make an arrest; and
the offense does not carry a penalty of imprisonment; and, the officer determines
a defendant meets the statutory criteria, the officer shall issue a Uniform
Criminal Citation in lieu of arrest. The defendant shall be released upon his or
her signature on the citation. If a police officer who has grounds to make an
arrest for possession of marijuana or an offense for which the maximum penalty
of imprisonment is 90 days or less: Will make a physical arrest, Conduct a
search incident to arrest, and Process (i.e. fingerprint and photograph) the
defendant. If the officer determines the defendant meets the “Criteria for Issuing
Citation,” a defendant shall be charged by Uniform Criminal Citation. The
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offender will be released upon signature on the citation in lieu of continued
custody.”

» In 100% of these agencies, the booking process is mandatory for marijuana
involved incidents.

» Officers at one University have deemed the Criminal Citation Policy a “great
tool.” Officers who had been tasked with criminally charging shoplifting,
disorderly conduct, and a host of other charges are now taken care of by the
criminal citation issuance. Officers are not removed from service to transport a
prisoner to the Commissioner.

. Law Enforcement Agencies within major counties in Maryland classified by the number
of sworn personnel approximated at less than fifty (50) members.

Of a random selection of 22 agencies across the state of Maryland the following was
determined:

> 20 of the 22 agencies (91%) reporting follow the “cite and release” policy as
written in the law for all qualifying offenses; however, 2 of the 22 agencies have
additional qualifying offenses which are handled mandatorily as a “book, cite,
and release” offenses.

»“Cite and Release” and the issuance of criminal citations for misdemeanor
infractions (with the criteria met in each case) are favored to booking and
processing in about 80% of the these representative agencies.

» 100% of all agencies defer to officer discretion in “book, cite, release” cases.

»> 2 of the 22 agencies reporting listed any of the qualifying offenses (listed below)
as those requiring mandatory *“book, cite and release” criteria.

= Possession of CR 5-601(c)(2)(i) and 5-601-(c)(2)(ii);

® Theft under $100, CR7-104(g)(3;

= Trespass (private and posted property) CR 6-402(a) and 6-403 (b);
= Disorderly conduct/Disturbing the peace, CR 10-201 (c)(2);

= Failure to obey a lawful order, CR 10-201(c)(3);

= Malicious destruction of property under $500, CR 6-30 I(c);

= Harassment, CR 3-803(a);

= Credit card/Another Charge, L/T $100, CR S-206(a)
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» 50% or more of the larger municipal police departments within the jurisdictions
of the “Top 7" agencies have adopted the policy of the county police
department.

> There is a general consensus (nearly 100%) of all agencies reporting that charges
associated with possession of marijuana would best be dealt with by processing,
establishing positive identification, and searching incident to arrest.

Training has been an issue early on; however, several agencies have produced
periodic training updates, scenario-based exams which must be passed, and
mandatory attendance required at PowerPoint presentations to describe the rules
and regulations of the law for the issuance of Criminal Citations.

Criminal Citations Law Review

A total of 24 other states (excluding Maryland) have legislation that specifically addresses
the issuance of a criminal citation. 1/3 of these states, similar to Maryland, are SHALL issue
states where assuming all grounds for cite and release are met, law enforcement shall issue a
criminal citation for qualifying offenses. The other 16 states are MAY issue states which give
police officers the discretion to issue a citation in lieu of an arrest or continued custody. There
was little variance amongst the states in the qualifying crimes in which a criminal citation can be
issued. Similar to Maryland, these qualifying offenses include local ordinance violations,
misdemeanors which carry no penalty of imprisonment, and misdemeanors with a penalty of 90
days or less. Lastly, the conditions in which an officer SHALL or MAY issue a criminal citation
were pretty universal among these 24 states including:

1. Positive identification of the suspect is made;

2. The officer feels the defendant will reasonably comply with the citation;

3. The defendant is compliant with the law enforcement officer’s orders;

4. The subject does pose a threat to public safety;

5. The offender is not being charged for any other offenses during the same incident.
Public Safety Impact of the Criminal Citations Law

The top 20 citation qualifying crimes represented over 61,178 arrests in 2011 and 59,296 in
2012. As of 9/27/13, there have been 33,815 arrests for the same offenses in 2013, When these
numbers are projected out to the end of the calendar year, it is estimated at roughly 45,000 -
46,000 arrests will be made for the same offenses by the end of the year. This also projects out to
a 22-24% decrease in the number of arrests issued for these crimes. As depicted in the chart
below, the reduction in the number of arrests made can largely be explained by the reduction in
arrests for 3 offenses: possession of marijuana, CDS possession of paraphernalia, and failure to
appear for a citation.
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ggﬁ Charge Ai?-iszls 2((;’13)}:::':3;3 Number Change | % Change
10573 POSS: MARITUANA 29,004 16,685 -12,319 -42.5%
53550 CDS:POSS PARAPHERNALIA 12,325 10,945 -1,380 -11.2%
11476 FAIL APPEAR-CITATION 1,423 1,019 -404 -28.4%
3 4025 MAL DEST PROP/VALU - $500 3,683 3,442 -241 -6.5%
1 0350 ALC BEV /RETAIL AREA DRINK 130 66 -64 -49.0%
22210 TRESPASS-POSTED PROPERTY 2,204 2,156 -48 -2.2%
1 0592 FAIL COMPLY W/LAWFUL ORDER 68 62 -6 -8.6%
11143 | BAD CHECK/STOP PAY/LESS THAN $100 13 14 1 4.0%
74100 ALC BEV/PROHIB PLACE DRINK 199 200 1 0.5%
1 0005 CONFINE UNATTENDED CHILD 98 100 2 2.1%
2 0060 DISTURB THE PEACE 392 400 8 2.1%
1 0349 ALC BEV./RETAIL AREA DRINK 135 145 10 7.1%
1 0581 CRDT CRD/ANTHR CHG L/T $100 74 89 15 20.6%
1 0640 LITTER/DUMP UNDER 100 LBS 159 174 15 9.7%
1 0353 ALC BEV OPEN CONT RETL EST 97 127 30 31.0%
8 0000 ALC BEV/OPEN CONT/RETL EST 164 196 32 19.5%
1 0047 SCHOOL:FAIL SEND CHILD 84 160 76 89.9%
1 4200 ALC. BEV./INTOX:ENDANGER 912 992 80 8.8%
10191 HARASS; A COURSE OF CONDUCT 344 426 82 23.8%
10521 THEFT LESS THAN $100.00 7,788 8,315 527 6.8%
Total 59,296 45,713 -13,583 -22.9%

The chart below shows the overall number of arrestees processed and brought before a Court
Commissioner has decreased in the 3 counties studied in 2013 YTD when compared to 2012, It
is unknown whether these reductions are a direct result of more criminal citations being issued
on the street. While the percentage of arrestees processed did not decline significantly overall in
Anne Arundel County, further analysis was conducted to determine which charges processed
were qualifying offenses for a criminal citation. In this light, 811 offenders charged with
qualifying offenses were brought before a court commissioner in 2012 YTD compared to 707 in
2013 YTD which represents a 12.8% reduction.
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Harford 3,621 3,227 -10.9%
Prince George’s 19,520 17,883 -8.4%
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To date, Howard County and Prince George’s County have issued 266 and 140 criminal
citations respectively in lieu of continued custody. The average monthly population of Baltimore
City's 2 facilities runs by DPSCS, the Baltimore City Detention Center (BCDC) and the
Baltimore Central Booking and Intake Center (BCBIC) has not changed over the past year,

DISCUSSION AND RECOMMENDATIONS

The survey of agencies conducted by GOCCP regarding the implementation of the new
Criminal Citation Law across the State of Maryland has demonstrated that this Law, effective on
January 1, 2013, has clearly been integrated into the procedural and field guidelines in
predominantly every law enforcement agency. In the largest agencies, those having greater than
600 sworn personnel, the “cite and release” policy has become routine in the handling of
incidents involving qualifying events. In some cases, a short list of qualifying offenses has been
mandatorily designated as “book, cite and release” incidents per the agency’s established
protocol, Consideration must be given to the fact that the new law was intended to provide
officers, as well as individual agencies, with the flexibility and discretion to decide on which
course of action would best address each field-based situation. The overall tendency of each of
the larger agencies to follow the “cite and release” policy has become the primary manner in
which to handle misdemeanor violations by criminal citation. Marijuana based incidents were
handled by the majority of agencies in a similar manner. The tendency was to proceed with the
booking and processing of anyone in possession of marijuana and ensure that this individual was
fingerprinted, photographed, and booked prior to being released on citation, if applicable. One
agency made the process of booking mandatory and another agency focused on the quantity of
drug in possession to determine whether the intent to distribute, and therefore the need for
booking to ensue, was necessary. Each county agency listed the criteria used to determine if the
situation warranted the use of a criminal citation and every agency was in compliance with the
designated criteria.

In the larger municipal law enforcement agencies, those designated in this research study as
having 97 sworn members on average, there was also a propensity to favor a “cite and release”
policy over booking and processing. Again, some agencies clearly designated some of the top 20
qualifying events as those which would be handled procedurally as “book, cite and release.” It is
also apparent that some of these agencies do defer to the policy made effective by the larger
agency which presides in their county thereby making it simply to recognize a uniform
application of the law in that jurisdiction. Again, incidents involving marijuana resulted in
booking and processing in almost all jurisdictions. University based police departments were
enthusiastic about handling petty “nuisance” offenses by the issuance of a criminal citation at the
scene as well. The booking and processing for marijuana charges was a given on a college
campus and ensured that the University officials were better able to track whether college
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students or off-campus individuals were involved in drug-related incidents. University-based
law enforcement was astute in determining the manner in which their sworn personnel would be
trained and produced quality materials. In one agency, an extensive PowerPoint presentation was
used to help officers gain a better understanding of the criminal citation policy.

Overall, Sheriff’s Offices were more inclined to “book, cite and release” and some expressed
in their written policy that “custodial arrest” would continue to be the primary manner in dealing
with misdemeanor charges committed in the presence of a Deputy as well as warrantless
misdemeanor offense. In many cases Sheriff’s offices favored the issuance of a criminal citation
in lieu of custody to decrease the need for presentment before a Commissioner which would
prove timely for a Deputy, often resulting in overtime, decreased manpower to respond to other
calls for service, and traveling to other agencies at a distance to complete the fingerprinting,
photographing and booking processes. In other cases, however, Sheriff’s offices required their
Deputies to “cite and release” any defendant who met the criteria and who had committed a
qualifying event. In a few cases it was necessary for a Deputy to obtain Command approval in
order to arrest an individual for committing a misdemeanor qualifying offense who met the
criteria for issuance of a criminal citation. Again, as in all agencies, officer discretion was a key
element in making the determination of which way to proceed at the scene of the event.

The implementation of this law has been viewed by agencies in a number of ways.
e Beneficial aspects which were conveyed are as follows:
o Time savings in processing, fingerprinting, and booking were mentioned often;
o Time saved from leaving the field to bring a defendant before the Commissioner;

o A decrease in the number of defendants appearing before the Commissioner has
decreased the workload in the Courts according to law enforcement agencies
statewide; however, this statement would require follow-up with Commissions in
order to verify these statements;

o A decrease in the time spent on “nuisance” crimes;

o Simplification of the “paper-trail” on a defendant with the issuance of a criminal
citation at the scene of a misdemeanor violation; and,

o Increased manpower in the field and less overtime pay being generated by law
enforcement agencies.

o Procedural issues and training issues have gradually been resolved internally by
each agency through increased attention to training protocols and presentations
with some including scenario-based testing to foster understanding and use of the
new law;
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o Agencies are well aware of the finer points of the positive reinforcement to the
community accompanying the booking and processing of the defendant. Officers
are well aware that public safety may be at risk in some instances and, therefore,
if there is any degree of doubt that a criminal citation should not be issued in lieu
of arrest and processing, the defendant will be brought before a Commissioner;

o If the defendant meets the given criteria, they will be released at the scene
resulting in less congestion at the station and eliminating the need for space to
contain the defendant for further processing;

o Reduction in manpower, issues with overtime, and lack of sufficient personnel in
smaller jurisdictions have been well served by the issuance of criminal citations;
and,

o  Delta+ software developed by the Maryland State Police will assist in gathering
agency data and gaining a better understanding of the volumes of citations which
are issued and in what jurisdictions. This data in conjunction with data from the
Administrative Office of the Courts will be sent to the Maryland Statistical
Analysis Center (MSAC) who will compile an annual report each September on
data pertaining to the issuance of criminal citations in Maryland.

o The local judges appear to embrace the concept of cite and release and no one has
spoken of any adverse Court rulings as a result.

e Issues of concern which were conveyed are as follows:

o The greatest concern was for public safety. Many officers felt that it was difficult
to make a positive identification which they said was limited by only
supplemental information taken directly from the defendant;

o Some expressed a negative public sentiment concerning the release of an
individual after the commission of an offense often witnessed by constituents of a
community. Law enforcement officials said that the public viewed this as not
doing their job and letting someone go back into the community making them
feel unsafe;

o Concerns about the public’s lack of understanding of the new policy and the
manner in which it was viewed by the general public often resulting in people
being “angry” with the police;

o A larger problem was that of officer safety — as they were not allowed to check
for alerts or outstanding warrants in a "cite and release" scenario, they often felt
unsure of their own safety and the surrounding public. A Terry frisk is allowed
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for instances where an officer believes the defendant to be armed; however, this is
not the standard approach;

There were officer based issues with the ability to search a defendant in lieu of
performing a terry-frisk often resulting in an arrest simply to lawfully perform a
search incident to arrest to ensure that the defendant did not leave the scene when
they may in fact have committed more than one violation;

The officer’s ability, even following training, to make the correct decision to cite
and release or to make an arrest where an agency policy states that it is mandatory
to cite and release unless Command staff was contacted;

Commanders have suggested that the time spent writing and documenting
probable cause forms at the scene of the issuance of criminal citation is too long
and cumbersome creating manpower issues. This also presents a problem with
jurisdictions that have central booking because officers still have to travel to the
booking facilities to present these documents to the offender. This issue has since
been rectified. A new rule will now allow officers to electronically submit
charging documents so other officers can present these documents to the
defendant;

Others have suggested that their officers simply did not like the policy as they felt
that it greatly comprised their ability to gain the necessary information that only
booking and processing would supply;

The defendant takes the citation as a non-legal issue and returns to commit the
same crime believing that he or she will not be arrested because a citation was
issued at the first incident. This results in arrest and being taken before a
Commissioner and actually doubles the time of one call by dealing with the same
incident at different scenes two times for some officers;

The defendant does not show up for the intended Court date and a warrant must
be issued causing further manpower issues and an increased amount of time
dedicated to one case;

The Senate Bill eliminates the “‘shock value” of going to Central Booking for the
first time offender. Many of these individuals arrested for minor infractions will
act unaffected until they reach Central Booking and recognize the reality;

The policy does little to deter repeat offending; and

Issues have arisen in court regarding the need for officer to be present at the
defendant’s initial appearance before the judge. The main issue being overtime in
this case.
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GOCCP provided further follow up with Baltimore City on how the implementation of
the Criminal Citation Policy had affected their public safety agencies.

d

DPSCS Pretrial no longer processes defendants who are released on criminal citation.
Criminal history checks are done by State’s Attorney staff which supports early
resolution court.

Every defendant who is arrested and released by citation is set in early resolution
court and may elect diversion, be given probation to jail, or is set in trial court. For
defendants issued citations and released on the street, they may elect diversion, be
nolle prossed due to legally insufficient charging documents, or set in trial court.

Since January 2013, Baltimore City Police Department general orders have been
changed. Now all citations issued require a police report with full statement of
probable cause. Officers are now trained to verify identification and include correct
charging codes. Additionally, officers call dispatch to do warrant checks on all
defendants issued a citation on the street.

Reduction of offenders released without charges (RWOCSs): An unintended benefit of
the new law is that the Baltimore City State’s Attorney’s Office now releases
defendants with qualifying charges upon criminal citation in lieu of “abatement by
arrest.” This has significantly reduced RWOCs in Baltimore City.

Return to Paper Signature Charging Documents: In October 2012, Judge Clyburn
determined that current Rules do not allow the Courts to accept an electronic
signature from an arresting officer. Since October, the City has been in a position
where arresting officers must print, sign, and courier charging documents to Central
Booking. Currently the face sheet of a citation may be signed by a peace officer but
probable cause must be submitted in original signature paper form to Central
Booking. The 177th Rules Committee approved of a rules change in August 2013 that
will rectify this issue. Baltimore City may now return to its previous electronic
procedures and eliminate courier transmission of charging documents.

Dismissal Rate & Data Tracking: Prior to January 1, approximately 75% of all
citations issued in Baltimore City were dismissed by the State’s Attorney’s Office
because of three issues:

o Officers did not include verifiable identification;
o Officers did not utilize correct charging codes; and

o Officers failed to provide adequate probable cause and there was no
requirement to do companion police report.
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= Although no official statistics were available upon the writing of this memo, anecdotal

evidence suggests that the dismissal rate has significantly dropped. In near future this
data will be available to GOCCP as the Baltimore City State’s Attorney’s Office has
begun to track:

o Arrested and released by statement of charges;
o Arrested and released by criminal citation; and

o Released by criminal citation on the street.

Recommendations
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It would be suggested that follow-up surveys be conducted quarterly with law
enforcement agencies to evaluate how this new law has further affected the delivery of
services to the public.

It would also be suggested that a simple report be devised for Commanders to complete
and return via e-mail, fax, or web service to GOCCP relating any positive or negative
sentiments that are brought before them by their officers. That information would prove
useful in further addressing issues surrounding the law and its implementation throughout
the State of Maryland.

A survey of the Commissioners in the State of Maryland is suggested and should be
conducted to determine whether a significant decrease in the number of defendants
brought before them has indeed taken place and what the actual numbers can tell us about
the effectiveness of this law.

It would also be recommended that a follow-up study be conducted to correlate the
number of defendants issued citations who fail to appear (FTA's) for their court date to
gain knowledge of how seriously the defendant views the issuance of a criminal citation.

Also recommended would be a recidivist study which analyzed the behavior of a set of
individuals over a period of time who were arrested for offenses (now deemed qualifying
offenses) and those who were issued criminal citations and differentiate between the
number of crimes committed and the number of new offenses. Race-based data,
geographical occurrences, and population density should be factors in this study.

20
38

OPD Apx. 030



Note: Those “qualifying offenses” listed in red are those which are most frequently listed as “chargeable

Top 20

APPENDIX A: Qualifying Offenses

offenses” when an agency states that “some” qualifying offenses MUST be handled by “book, cite, and release.”

Arrest
CJIS Statut | Statute | Statute | Statute Number
Code el 2 3 4 Charge Description Type of Charge Penalty Fine (2011)
10573 CR 5 601 POSS: MARIJUANA MISDEMEANOR I YEAR 1000 23,822
5 3550 CR 5 619 (e)(1) CDS:POSS PARAPHERNALIA MISDEMEANOR 0 500 11,022
2 0060 CR 10 201 (e)(4) DISTURE THE PEACE MISDEMEANOR | 60 DAYS o 8,866
1 0521 CR 7 104 THEFT LESS THAN $100.00 MISDEMEANOR 20 DAYS So00 5,979
2 2210 CR [ 402 TRESPASS-POSTED PROPERTY MISDEMEANOR | 90 DAYS So0 5,158
3 4025 CR [ 3 MAL DEST PROP/VALU - $500 MISDEMEANOR | 60 DAYS 30 3,030
I 1476 cr 5 212 FAIL APPEAR-CITATION MISDEMEANOR | 90 DAYS 500 1,285
1 4200 2B 19 101 ALC. BEV /INTOX:ENDANGER MISDEMEANOR | 90 DAYS | 100 563
I 0191 CR 3 803 HARASS;: A COURSE OF CONDUCT MISDEMEANOR | 90 DAYS 500 328
1 0640 CR 10 110 (c) LITTER/DUMP UNDER 100 LBS MISDEMEANOR | 30DAYS | 1500 160
1 0349 2B 19 101 ALC BEV./RETAIL AREA DRINK MISDEMEANOR | 90 DAYS 100 150
1 0353 2B 19 301 ALC BEV OPEN CONT RETL EST MISDEMEANOR 0 100 117
7 4100 2B 19 202 ALC BEV/PROHIB PLACE DRINK MISDEMEANOR 0 100 115
1 0005 FL 5 801 CONFINE UNATTENDED CHILD MISDEMEANOR | 30DAYS | 500 98
BAD CHECK/STOP PAY/LESS THAN
! 1143 CR 8 103 (b) $100 MISDEMEANOR | 90 DAYS | 500 95
1 0350 2B 19 202 ALC BEV./RETAIL AREA DRINK MISDEMEANOR 0 100 94
8 0000 2B 19 301 ALC BEV/OPEN CONT/RETL EST MISDEMEANOR 0 100 92
1 0581 CR 8 206 (a) CRDT CRD/ANTHR CHG L/T $100 MISDEMEANOR | 90 DAYS | 500 74
1 0047 ED 7 301 SCHOOL:FAIL SEND CHILD MISDEMEANOR 10 DAYS 50 67
I 0592 NR 1 206 FAIL COMPLY W/LAWFUL ORDER MISDEMEANOR M(Jai‘[‘ﬂs 500 63
21
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MD Governor’s Task

Force - Pretrial Release
Subcommittee

Members of the Governor’s Task Force On Laws and Policies Relating to
To: Representation of Indigent Criminal Defendants

From: Pretrial Release Subcommittee
Date: November 14, 2013

Re: Final Report and Recommendations

Since October 16, 2012, members of the Pretrial Release Subcommittee have
conducted a number of activities in order to fulfill the legislatively mandated study of the
pretrial justice system in Maryland. Members include Cherise Fanno Burdeen, Judge
Ben Clyburn, Paul DeWolfe, Major Tanya Jackson, David Rocah and Mary Lou
McDonough. In January 2013, the Pretrial Justice Institute submitted, on behalf and
with the approval of the Task Force, a proposal to the Abell Foundation for funding to
conduct a study of the pretrial practices and polices in five Maryland counties. That
grant was awarded in February 2013. During the following six months, as the Task
Force awaited the Court of Appeals outcome, staff of the Pretrial Justice Institute
completed data collection, analysis, and report writing.

On August 28, 2013, the Pretrial Justice Institute’s report was presented to the
Pretrial Release Subcommittee, and then on September 10, 2013, the final findings
from the Pretrial Justice Institute study were presented to the full Task Force. On
October 24, 2013, the Pretrial Release Subcommittee met to devise a final set of
recommendations to accompany the report. This memorandum reflects six “statement
of principle" recommendations based on law, research and evidence-based practices as
articulated in the attached report. Implementation plans are not included in this report.
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Recommendations

Recommendation 1: Completely eliminate the use of secured, financial conditions of

pretrial release (cash, property or surety bond) that require a low-risk defendant to pay

some amount of money in order to obtain release, while permitting high-risk defendants
with the resources to pay their bond to leave jail unsupervised.

Recommendation 2: Implement a statewide system that utilizes a standard, validated
pretrial risk screening tool at the “initial hearing” at which the pretrial detention/release
decision is made.

Recommendation 3: Implement a statewide system that utilizes risk-and-need-based
supervision, referral and treatment options in all Maryland counties. The
implementation of the Affordable Care Act is likely, over time, to allow for expanded
referral and treatment options for formerly uninsured defendants with behavioral health
problems that contribute to their failure to obey the law.

Recommendation 4: Implement a shared jail management database system to ensure
consistency in data collection across the state.

Recommendation 5: Mandate an annual statewide jail report that provides for
indicators of process and outcomes related to pretrial and post-adjudication policies and
practices.

Recommendation 6: Set up a Commission on Pretrial and Criminal Justice that will
have the mission to enhance public safety, ensure justice, and provide protection of the
rights of victims through the cost-effective use of public resources. The work of the
commission would focus on evidence-based recidivism reduction initiatives and the
cost-effective expenditure of limited criminal justice funds. The commission would be
set up through enabling legislation, and should be staffed appropriately through existing
resources or by adding additional analytic capacity. Models exist in other states.

Possible commission duties may include:

* Conducting an empirical analysis and collecting evidence-based data about
sentencing policies and practices, including but not limited fo the
effectiveness of sentences in meeting the purposes of sentencing and
preventing recidivism and re-victimization;
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Investigating effective alternatives to incarceration, the factors contributing to
recidivism, evidence-based recidivism reduction initiatives, and cost-effective
crime prevention programs;

Presenting an annual report of findings and recommendations, including
evidence-based analysis and data;

Studying and evaluating the outcomes of commission recommendations as
they are implemented;

Conducting new studies and reviewing existing studies, including but not
limited to, resources compiled for other policies and practices in the pretrial
and criminal justice systems. The commission would prioritize areas of study
based on the potential impact on crime and corrections and the resources
available for conducting the study. The commission will include the reduction
of racial and ethnic disparities within the criminal justice systems as an area
of study; and

Collaborating with other state-established boards, task forces, or
commissions that study or address pretrial and criminal justice issues.

While we respect the logistical and administrative challenges presented by these

recommendations, we encourage a bold stand on the issue of improving Maryland's
current system of pretrial injustice, in which many low risk defendants are unable to
secure ordered release and many higher risk defendants are permitted to purchase
release unencumbered by conditions of supervision. The current mandate to provide
defense representation at bail hearings provides Maryland with this once-in-a-lifetime
opportunity to undertake full system reengineering to devise economical solutions that
are grounded in public safety principles and evidence-based practice.

Attachments:

Report to the Pretrial Release Subcommittee of the Task Force to Study the
Laws and Policies Relating to Representation of Indigent Criminal Defendants by
the Office of the Public Defender. Washington, DC: Pretrial Justice Institute.
Clark, J. (2013)

Unsecured Bonds: The As Effective and Most Efficient Pretrial Release Option.
Washington, DC: Pretrial Justice Institute. Jones, M. R. (2013)
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REPORT TO THE

PRETRIAL RELEASE SUBCOMMITTEE
OF THE TASK FORCE TO STUDY THE
LAWS AND POLICIES RELATING TO

REPRESENTATION OF
INDIGENT CRIMINAL DEFENDANTS
BY THE OFFICE OF THE PUBLIC DEFENDER

PRETRIAL JUSTICE
INSTITUTE

October 2013
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INTRODUCTION

In 2012, the Maryland General Assembly passed a law (HB 261) requiring the
establishment of a Task Force to Study the Laws and Policies Relating to Representation of
Indigent Criminal Defendants by the Office of the Public Defender.' Under the law, the Task
Force was charged with the following tasks:
. Study the adequacy and cost of State laws and policies relating to representation
of indigent criminal defendants by the Office of the Public Defender, and of the
District Court commissioner and pretrial release systems; and

. Consider and make recommendations regarding options for and costs of
improving the system of representation of indigent criminal defendants, and the
District Court commissioner and pretrial release systems.

To address these tasks, at a meeting in October 2012, the Task Force established four
subcommittees: Criminal Citations; District Court Commissioner Study; Pretrial Release; and
Defender Access. The Pretrial Release Subcommittee was charged with looking at the pretrial
release system in Maryland and for making recommendations for improving that system.

Cherise Fanno Burdeen, the Chief Operating Officer for the Pretrial Justice Institute
(PJI), was appointed to chair this subcommittee, and PJI has been conducting research on behalf
of the subcommittee, This is PJI’s report to the Subcommittee.

This is not the first report that has looked at pretrial release in Maryland in the past 15
years. In a study that began in the late 1990's the Baltimore City Lawyers at Bail Project
collected data over an 18-month period that showed indigent defendants who were provided
counsel at the bail review hearing in District Court were 2 % times more likely to be released on
recognizance as defendants without counsel.> Based on the Bail Project’s results, the Maryland
State Bar Association requested that the Maryland Court of Appeals appoint a committee to
study the state of pretrial release decision-making throughout Maryland. That committee
released its report, to as the Deeley Report, in 2001 That same year, the Abell Foundation
published its own report on pretrial release decision-making in Maryland. That report concluded
that there was a “dearth of essential information” available to judicial officers when making
pretrial release decisions. The report went on to note:

“Lack of counsel for the accused, a complete pretrial release investigation, and an
assistant state’s attorney input means a lack of critical data about the defendants’
community ties and financial ability to pay. As a result, judicial officers impose

' Another provision of this law required that legal representation be provided to indigent defendants at the bail
% Ray Paternoster and Shawn Bushway, An Empirical Study of the Lawyers at Bail Project, University of Maryland..
3 Report of the Pretrial Release Advisory Committee, October 2001,
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full financial bond for nearly half of arrestees and set bail too high for low income
defendants, particularly those charged with nonviolent offenses.”

In short, the report tied the lack of information and input to the judicial officers with the
high use of monetary bonds.

Both the Deeley Report and the Abell Foundation Report made the following

recommendations:

. Maryland should expand its pretrial release investigative services statewide
and invest greater resources in supervising pretrial detainees, particularly those
charged with nonviolent offenses.

. The Public Defenders Office should represent indigent defendants statewide
at the initial appearance before a commissioner and at the bond review

hearing.
. An assistant state’s attorney should be present at bond review hearings.
. Monetary bonds should be used sparingly, limited to situations when,

according to Court Rule 4-216(c), “no other condition of release will
reasonably assure” appearance and community safety.

. Judicial officers should receive training and education on pretrial release
decision-making prior to assuming judicial duties and at annual training
seminars.

Looking at the status of these recommendations, in the
years since these recommendations were made, pretrial services
remains essentially as it was before — the state continues to fund
and operate the Baltimore City pretrial services program and all |
other programs in the state are county-run. While at least two
pretrial services programs operating in the state — Baltimore City
and Montgomery County — have implemented empirically
validated pretrial risk assessment instruments in recent years, there is no evidence of any
significant expansion of pretrial services in the state, and there have been no legislative proposals
to establish pretrial services as a statewide entity.

‘In the years since these
‘recommendations were

made; pretrial services
remains essentially astits
was before.

As to representation by the Public Defenders Office of indigent defendants at the initial
appearance before a commissioner, in 2012, the Maryland Court of Appeals issued a ruling that
the Public Defender Act required such representation. In response to this ruling the Maryland
General Assembly passed HB 261, which repealed this requirement of the Public Defender Act,
and required instead that the Office of the Public Defender provide representation at the initial
bond review hearing in District Court. As a result, all indigent defendants began receiving
representation at this hearing throughout the state beginning in 2012, In September of 2013, the
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Court of Appeals issued a ruling (DeWolfe v. Richmond) on the question of whether the
Maryland Constitution required representation of indigent defendants at initial appearance before
a commissioner. The court ruled that such representation was constitutionally required.

Thus there has been some movement on having public defenders appearing at the initial
bond review hearing, but only as a result of the particular turn of events relating to the required
presence of public defenders at the hearing,

Regarding the recommendation that monetary bonds be used sparingly, data presented
later in this report show that monetary bonds are still used with great frequency.

Thus, the recommendations of the Deeley Report and the Abell Foundation report have
not been implemented. This report examines the current status of pretrial release decision
making in Maryland, looks at whether the analyses and recommendations of the 2001 report
remain current, and issues a new set of recommendations.

This report has four sections. Section 1 looks at the legal and evidence-based pretrial
justice policies and practices as defined by law, national standards and the state-of-the-art
research on evidence-based decision-making. Section II looks at the current pretrial release
decision-making practices in Maryland. Section III reviews existing statutes and court rules
relating to pretrial release decision-making to assess whether these laws, as currently
constructed, can support necessary enhancements to fully implement the latest in legal and
evidence-based pretrial justice practices, and to identify areas where new laws are required.
Section IV presents the PJI’s conclusions and recommendations.
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SECTION I. LEGAL AND EVIDENCE-BASED PRETRIAL JUSTICE
PRACTICES

Over the past decade, a growing emphasis has been placed on assuring that criminal
justice interventions are evidence-based; that is, that they are informed by what the research says,
rather than by what our intuition tells us, about what works and what does not. In the pretrial
arena, the call for evidence-based practices has been coupled with the need to honor the unique
legal rights of those accused, but not yet convicted, of crimes. These include the presumption of
innocence, the right to a bail that is not excessive, and the right to a hearing before liberty can be
restricted. As a result, the term Legal and Evidence-Based Practices is used to describe the ideal
in pretrial release practices, the goal towards which all jurisdictions should seek to strive, Legal
and Evidence-Based Practices is defined as “interventions and practices that are consistent with
the pretrial legal foundation, applicable laws, and methods research have proven to be effective
in decreasing failures to appear in court and danger to the community during the pretrial stage.”

Early Efforts at Legal and Evidence-Based Pretrial Justice Practices

Up until the 1960s, a person who was arrested for a criminal charge anywhere in the
country typically would have had to pay a monetary bond to be released pending trial, with the
bond amount determined by the charge. This began to change with the establishment of pretrial
services programs, which demonstrated through research that many defendants could be safely
released if the courts were provided information about them, including an assessment of their
risks. In 1966, Congress passed the Federal Bail Reform Act, which, for the first time in any
statute set forth clear criteria that the court was to consider in making a pretrial release decision,
including information about the defendant’s community ties and criminal history. The law also
included a list of options from which the court was to select the least restrictive that was
necessary to reasonably assure appearance in court.’

In 1968, the American Bar Association issued standards for the pretrial release decision
that incorporated provisions of the Federal Bail Reform Act. Updated twice since,® these
standards include the following elements:

* There is a presumption for least restrictive release that will reasonably assure appearance

in court and community safety (ABA Standard 10-1.2)

* Least restrictive conditions begin with release on recognizance (ABA Standard 10-5.1)

* Marie VanNostrand, Legal and Evidence-Based Practices: Applications of Legal Principles, Laws and Research
to the Field of Pretrial Services, U.S. Department of Justice, National Institute of Corrections, 2007,
5 Congress added assurance of public safety as a purpose of the pretrial release decision when it amended the Bail
Reform Act in 1984.
® The second edition of the American Bar Association Standards on Pretrial Release were issued in 1985, and the
third in 2002,
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* The presumption for release on recognizance must be overcome by a showing of
“substantial risk” that the defendant will present a danger to the community or fail to
appear in court (Standard 10-5.1)

¢ If that presumption is overcome, the court should impose the least restrictive condition or
conditions that will reasonably assure community safety and court appearance (Standard
10-5.2)

* Financial conditions should be imposed “only when no other less restrictive condition of
release will reasonably ensure the defendant’s appearance in court” (Standard 10-5.3)

* The court “should not impose a financial condition that results in the pretrial detention of
the defendant solely due to an inability to pay” (Standard 10-5.3)

* The court should not impose financial conditions “to prevent future criminal conduct or
to protect the safety of the community or any person ((Standard 10-5.3)

*  When defendants pose unmanageable risks, the court may order the detention of the
defendant without bond subject to procedural protections (Standards 10-5.7, 9, 10 and 11)

* Every jurisdiction should establish a pretrial services program that collects information
and assesses risks of pretrial misconduct for defendants making their initial appearance,
and that supervises conditions of release set by the court (Standard 10-2.2)

* The pretrial services program’s risk assessment should be based on objective criteria
shown through research to effectively identify each defendant’s risk level (Standard 10-
4.2).

Over the years, many state statutes and court rules were re-written to reflect parts of these
standards, including the presumption for release on the least restrictive conditions and the
prohibition of using monetary bonds to address concerns about public safety. In addition, many
jurisdictions established pretrial services programs to assess risks of defendants and supervise
them on pretrial release.

BOND IN FELONY CASES

Under these new policies and practices, the result should be
more defendants released on non-monetary bonds and fewer 1990
defendants having monetary bonds. For a period, t!'us is what Zi‘V:released o5
happened. By 1990, 41% of felony defendants were being released recodnizance, 54% had
on recognizance, and 54% were having monetary bonds set. By [Giryeis E{aTACTe ol (=4
2004, the number of felony defendants released on recognizance
fell to 28%, while the number of defendants with financial bonds | Z{eler!
set rose to 69%.” As the use of monetary bonds have gone up, [AACIEEEERE
pretrial release rates have gone down — falling from 65% of felony | Hainee AEEUEAIVAIEL
defendants in 1990 to 58% in 2006.° fgRetaybodisak:

7 Thomas H. Cohen and Brian A. Reaves, Pretrial Release of Felony Defendants in State Courts, State Court
Processing Statistics, 1990-2004 (Washington, D.C.: Bureau of Justice Statistics, 2007); and Thomas H. Cohen and
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The increased use of monetary bonds has had a dramatic effect on jail populations.
Between 1990 and 2008, the jail population in the United States doubled from 400,000 inmates
to 800,000. The number of defendants held in jail pending trial has driven much of this increase.
Up until 1996, jail populations were comprised evenly of about 50% sentenced and 50% pretrial
inmates. Beginning in 1996, the number of pretrial inmates began growing at a much faster pace
than the sentenced inmates. Currently, 61% of inmates in local jails have not been convicted,
compared to 39% who are serving sentences.’

Chart 1. Percentage of Jail Population That is Pretrial

Pretrial Populations in Jails
On the Rise

65 -
60
55
50
45

40 -
1990 1992 1994 1996 1998 2000 2002 2004 2006 2008 2010 2012

Source: Bureau of Justice Statistics Annual Survey of Jails

While these trends were unfolding, research was being done in a number of jurisdictions
that proved that empirically validated pretrial risk assessment instruments could successfully sort
defendants into risk categories, showing their likelihood of endangering the public or failing to
appear in court.'” And there was one important study on the effects of supervision. That study,

Tracy Kyckelhahn, Felony Defendants in Large Urban Counties, 2006 (Washington, D.C.: Bureau of Justice
Statistics, 2010).

¥ 1d.

? Todd Minton, Jail Inmates at Mid Year 2010: Statistical Tables (Washington, D.C.: Bureau of Justice Statistics,
2011).

1% Marie VanNostrand, Assessing Risk Among Pretrial Defendants in Virginia: The Virginia Pretrial Risk
Assessment Instrument (Richmond: Virginia Department of Criminal Justice Services, 2003); Christopher T,
Lowenkamp and Kristen Bechtel, Meeting Pretrial Objectives: A Validation of the Summit County Pretrial Risk
Assessment Instrument (Cincinnati: University of Cincinnati, 2007); Marie VanNostrand and Kenneth Rose, Pretrial
Risk Assessment in Virginia, St. Petersburg: Luminosity, Inc., 2009); Marie VanNostrand and Gena Keebler,
Pretrial Risk Assessment in the Federal Court (St. Petersburg:, Luminosity, Inc., 2009); Edward Latessa, Paula
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done through random assignment of defendants to one of two groups — one that received
supervision and one that did not — found that those who received supervision had lower rearrest
and failure to appear rates.'' Other research began to show that simply reminding defendants of
their upcoming court dates has a significant impact on reducing failure to appear rates.'?

Key Stakeholder Groups Call for Renewed Emphasis on Legal and Evidence-Based
Pretrial Justice Practices

With the problems of the monetary-based i
pretrial release process becoming more apparent We can design reforms to make the
and research showing that a risk-based approach, current_ system:more equatable_. while

d o1 . : balancing  the concerns of judges,
coupled with supervision of higher risk

defendants and reminding defendants of their g&?/iic;i?f;ganizgzi;?\?a&}:can hae'},g
court dates, was much more effective, in 2011 the BT o S Te I ely EE A STty | =4
Office of Justice Programs of the U.S. Department informed decisions that improve cost-
of Justice, together with the Pretrial Justice effectiveness and preserve safety
Institute, convened a National Symposium on | alEEEEREERVIEREEC (eTe) (elelohir
Pretrial Justice. The purpose of the Symposium
was to bring together high-level representatives
from key stakeholder groups from around the
country — judges, prosecutors, defenders, law
enforcement, jail administrators, court administrators, researchers, victims groups, and county
and state elected and appointed officials — to talk about the current state of pretrial justice and to
identify ways to improve it.

Atterney General Erie Halder
Natiohdl Sympositm on Pretrial Justice

At the Symposium, participants produced a list of recommendations for enhancing
pretrial justice centered around legal and evidence-based principles.  Among the

Smith, Matthew Makarios, and Christopher Lowenkamp, Creation and Validation of the Ohio Risk Assessment
System: Final Report (Cincinnati: University of Cincinnati, 2009); David J. Levin, Validation of the Caconino
County Pretrial Risk Assessment Tool (Washington, D.C.: Pretrial Justice Institute, 2010); James Austin, Roger
Ocker, and Avi Bhati, Kentucky Pretrial Risk Assessment Validation (Washington, D.C.: JFA Institute, 2010); David
J. Levin, Development of a Validated Pretrial Risk Assessment Tool for Lee County, Florida (Washington, D.C.:
Pretrial Justice Institute, 2011); James Austin, Avi Bhati, Michael Jones, and Roger Ocker, Florida Pretrial Risk
Assessment Instrument (Washington, D.C., JFA Institute, 2012); Michael Jones, The Colorado Pretrial Assessment
Tool, (Washington, D.C.: Pretrial Justice Institute, 2012).
' John S. Goldkamp and Michael D. White, “Restoring Accountability in Pretrial Release: The Philadelphia
Pretrial Release Supervision Experiments,” Journal of Experimental Criminology, 2(2), (2006), 143-181.
12 Jefferson County, Colorade Court Date Notification Program: FTA Pilot Project Summary, November 2005;
Matt Nice, Court Appearance Notification System: Process and Outcome Evaluation (Multnomah County:
Multnomah County Budget Office, March 2006); Matt O'Keefe, Court Appearance Notification System: 2007
Analysis Highlights (June 2007); Mitchel N. Herian and Brian H. Bornstein, “Reducing Failure to Appear in
Nebraska: A Field Study,” The Nebraska Lawyer, (September 2010),
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recommendations was that jurisdictions across the country move toward developing a system of
pretrial justice that would have the following elements:
. Screening of criminal cases by an experienced prosecutor before the initial
court appearance to make sure that the charge that goes before the court at that
hearing is the charge on which the prosecutor is moving forward.

. Presence of defense counsel at the initial appearance who is prepared to make
representations on the defendant’s behalf on the issue of pretrial release.

. Existence of a pretrial services program or similar entity that:
. conducts a risk assessment on all defendants in custody awaiting the

initial appearance in court using empirically validated pretrial risk
assessment tools;

. provides supervision of defendants released by the court with
conditions of pretrial release;
. reminds defendants of their upcoming court dates; and
L regularly reviews the pretrial detainee population in the jail to see if
circumstances may have changed to could allow for pretrial release.
. Availability and use of detention without bail for defendants who pose

unmanageable risks to public safety or appearance in court.

Symposium participants also issued recommendations specific to several stakeholder
groups. In its recommendations to legislators, the group noted: “The law, professional standards
and science have demonstrated pretrial release decisions should be guided by risks, not the
defendant’s access to money, that money bail is not designed to and does nothing to address
concerns for community safety, and that jurisdictions should establish a pretrial services function
to provide information and viable options to the court in every case....It is recommended that
legislators review any bills governing pretrial release and detention policy for compatibility with
evidence-based practices, the law and standards of legal practice.”"”

In the past two years, several national associations have issued policy statements or
resolutions supporting the concepts for pretrial justice set forth by the Symposium and the ABA
Standards. These include the following:

*  American Council of Chief Defenders

* American Jail Association

* Association of Prosecuting Attorneys

* Conference of Chief Justices

* Conference of State Court Administrators

* International Association of Chiefs of Police

13 National Symposium on Pretrial Justice: Summary Report of Proceedings, Bureau of Justice Assistance and
Pretrial Justice Institute, 2011, at 41,
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* National Association of Counties
* National Association of Criminal Defense Lawyers
+ National Sheriff’s Association.'*

In its Policy Paper, the Conference of State Court Administrators summed up the need for
enhancing pretrial justice:

“Pretrial judicial decisions about release or detention of defendants before
disposition of criminal charges have a significant, and sometimes determinative,
impact on thousands of defendants every day while also adding great financial
stress to publicly funded jails holding defendants who are unable to meet financial
conditions of release. Many of those incarcerated pretrial do not present a
substantial risk of failure to appear or a threat to public safety, but do lack the
financial means to be released. Conversely, some with financial means are
released despite a risk of flight or threat to public safety... Finally, there are
individuals who, although presumed innocent, warrant pretrial detention because
of risks of flight and threat to public safety if released.”"

The Conference of Chief Justices “urgels] that court leaders promote,
collaborate and accomplish the adoption of evidence-based assessment
of risk in setting pretrial release conditions and advocate for the

presumptive use of non-financial release conditions to the greatest
degree consistent with evidence-based assessment of flight risk and

threat to public safety andto victims of crime, **°

Experiences of Jurisdictions That Have Implemented Legal and Evidence-Based Pretrial
Justice Practices

While widespread system support for these enhancements to pretrial justice is important,
of greater importance is the fact that these enhancements have been implemented in several
jurisdictions, with good outcomes.

" These Policy Statements and Resolutions can be viewed by going to:
www.pretrial.org/get-involved/pretrial-national-coalition/,
Evidence-Based Pretrial Release; 2012-2013 Policy Paper, Conference of State Court Administrators, page 2,
available at: available at: http://tinyurl.com/ PolicyPretrial.
' Conference of Chief Justices, Resolution 3, Endorsing the Conference of State Court Administrators Policy Paper
on Evidence-Based Pretrial Release, 2013. The endorsement is available at: hitp://tinyurl.com/CCJIPretrial.
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In the District of Columbia, for example, a veteran prosecutor reviews all cases before the
initial court appearance to weed out the weak cases at that point. Indigent defendants are
represented by counsel at the initial appearance. Both the defense and prosecution receive the
report from the pretrial services program before court outlining the results of the program’s
investigation, including the findings of its risk assessment and its recommendation to the court.
The judge is handed the report in court as the case is called.
The pretrial services program, using an empirically validated Pr etria_l Outcomes
risk assessment tool, either recommends non-financial release — inDC
with or without conditions, depending on the assessed risk
level — or that a hearing be held to determine whether the
defendant should be held without bond. The program never
makes a recommendation for a monetary bond. The program 89% make all court
also supervises conditions of release imposed by the court and [ SyCRTRY T
sends court date reminder notices to all defendants who have
been released. 887% have no rearrests

80% released on non-
monetary bond

The outcomes are impressive. Eighty percent of [ il uENEIIAGEUESE
defendants are released on non-monetary bonds and 15 percent = farnjolent charoes
are held without bond."” Of those released, during FY 2012, 89
percent made all their court appearances and 88 percent were not rearrested on new charges
while their cases are pending. Only one percent was rearrested for a violent offense. Moreover,
88 percent of defendants remained on release at the conclusion of their cases without a
revocation for non-compliance with release conditions.'® These results were achieved without
the use of monetary bonds.

Kentucky is another example of a jurisdiction that is incorporating the latest in evidence-
based practices, including reducing reliance on monetary bonds and basing recommendations on
the results of an empirically validated pretrial risk assessment tool. In Kentucky, pretrial
services is run at the state level, and it serves every county in the state. In previous years, the
statewide pretrial services program and the courts had put heavy reliance on monetary bonds.

This began to change after the Kentucky legislature passed a bill in 2011, HB 463, which
was intended to reduce the costs of housing those incarcerated in the state’s prisons and jails.
Among the changes in the bill were requirements that:

. pretrial services use an empirically validated risk assessment instrument and

provide supervision of defendants incorporating the latest in evidence-based
supervision practices

' The remaining five percent are in custody on other charges.
'® Pretrial Services Agency for the District of Columbia: FY 2012 Organizational Assessment, District of Columbia
Pretrial Services Agency, December 2012, at 10.
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. defendants who score as low risk on the validated pretrial risk assessment tool be
released on their own recognizance, unless the court makes a finding on the
record that such a release is not appropriate

L defendants who score as moderate risk be released to the supervision of the
pretrial services program, unless the court makes a finding that such a release is
not appropriate

. for defendants charged with misdemeanor offenses who are given a monetary

bond that the bond amount not exceed the maximum fine plus court costs that the
defendant could receive if convicted.

Pretr_ial Outcomes An analysis that looked at outcomes before and after HB 463

in Kentucky went into effect found that the overall pretrial release rate rose from

65 percent to 70 percent in just the first few months after the law’s

66% released on non- enactment, which resulted in over 1,000 more defendants being
monetary bond released each month. Fifty-one percent of all releases were on non-

monetary bonds before the law’s enactment, compared to 66 percent
of all releases after the law took effect. This increase in non-
financial release rates was achieved without any decrease in court
92% have HO. rearrests appearance or public safety rates. Before the law, 89 percent of
defendants made all their court appearances and 91 percent were not
rearrested on new charges while their cases were pending. After the law, these figures actually
rose slightly — to 90 percent making all court appearances and 92 percent having no rearrests."”

90% make all court
appearances

Two recent developments in Colorado have put that state on a path toward implementing
the elements called for by the Symposium, the ABA and the other key stakeholder groups. First,
10 pretrial services programs in Colorado embarked on an
effort to develop an empirically validated risk assessment
instlrumentl using data fro'm all 10 counties.. The refsulting encourages counties to
validated instrument, which was released in 2012, is now establish pretrial services
being implemented in those programs and in other counties programs, states that all

around the state, pretrial services programs

A new law in Colorado

in the state must use an
Second, in 2011 the Colorado Commission on [FEiovarater (LA RVE e ) =1 T S

Criminal and Juvenile Justice, which is required by law to, assessment  tool,  and
among other things, investigate evidence-based initiatives discourages the use of
and alternatives to incarceration, appointed a Bail monetary bonds,

Subcommittee to make recommendations for legislative _
changes that could result in more evidence-based pretrial release decision-making. That

15 Tara Boh Klute and Mark Heyerly, Report on Impact of House Bill 463: Outcomes, Challenges and
Recommendations, Kentucky Pretrial Services, 2012,
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subcommittee spent a year studying federal and state legal and evidence-based pretrial justice
practices. Based on the recommendations of the subcommittee, the Colorado legislature this
year passed, and the governor signed, a bill (HB 1236) that, among other things, encourages all
the jurisdictions within Colorado to establish pretrial services programs, states that all pretrial
services programs in the state must use an empirically validated risk assessment tool, and
discourages the use of monetary bonds.

While it is too soon to have any outcomes of this new law, a forthcoming study of the
validated pretrial risk assessment instrument looks at the effect of the type of release on the
likelihood of the defendant being rearrested on a new offense while pending adjudication of the
original charge or of failing to appear in court. The study was comprised of 1,919 defendants
who were scored by the risk assessment instrument into one of four risk categories, going from
lowest risk to highest. As Table 1 shows, regardless of the risk level, as ascertained through the
use of the scientifically validated pretrial risk assessment instrument, there were little differences
in defendant success rates while on pretrial release between those released on unsecured bond”
and those released on secured bonds. What differences did exist were not statistically
significant.

Table 1. Colorado Study Results

Public Safety Rate Court Appearance Rate

Risk Level Unsecured Secured  Unsecured Secured
' Bond Bond Bond Bond
1 (Lowest) 93% 90% 97% 93%
2 84% 79% 87% 85%
3 69% 70% 80% 78%
4 (Highest 64% 58% 43% 53%
Average 85% 76% 88% 81%

While this study found that defendants released on ] it
unsecured bonds perform just as well as defendants | 3t S {E{e VAR o)t (oTs N Y
released on secured bonds when controlling for risk levels, [ U{7is{=(e{b{¥=4e | o1o]8 (s ki et {=1uk 4=
the study also looked at the jail bed usage of defendants on | r-f 1,061 U o e 17 418 1 |
the two types of bonds. Not surprisingly, defendants on [ECoET appearance benefits
unsecured bonds spend far less time in jail than defendants : A
with secured bonds, since defendants with secured bonds
must find the money or make arrangements with a bail
bonding company. Also, 39% of defendants with secured
bonds were never able to raise the money and spent the

as secured bonds, but do
so with substantially less
use of jail bed space.

* Unsecured bonds do not require the defendant to post any money to be released, but the defendant can be liable
for paying a bond amount if the defendant fails to appear in court.
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entire pretrial period in jail.

In summary, the study found that unsecured bonds offer the same public safety and court
appearance benefits as secured bonds, but do so with substantially less use of jail bed space.”’

The experiences of these three jurisdictions — the District of Columbia, Kentucky and
Colorado — provide support for the use of empirically validated pretrial risk assessment tools to
sort defendants into risk categories, and then matching the identified risks with the appropriate
non-monetary conditions of release to assure high pretrial release rates and high success rates
while on pretrial release.

2! Jones, M. R. (2013), Unsecured Bonds: The “As Effective and “Most Efficient” Pretrial Release Option.
Washington, DC: Pretrial Justice Institute.
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SECTION II. CURRENT PRETRIAL RELEASE PRACTICES IN MARYLAND

This section presents the information obtained by for the subcommittee about current
pretrial release decision-making practices in Maryland.

Extent and Nature of Pretrial Services in Maryland

PJI staff contacted each of Maryland’s 24 jurisdictions (23 counties plus Baltimore City)
to determine whether a pretrial services program was operational in the jurisdiction. As Table 2
shows, 11 of Maryland’s 24 jurisdictions indicated that they have pretrial services programs, and
13 indicated that they do not. All of the most populous jurisdictions in the state — Montgomery
County, Prince George’s County, Baltimore City, Baltimore County, and Anne Arundel County
— have pretrial services programs.

Table 2. Maryland Pretrial Services Programs

Jurisdictions With Pretrial Jurisdictions With No Pretrial
Services Programs Services Programs
Anne Arundel County Allegany County
Baltimore City Caroline County
Baltimore County Cecil County
Calvert County Charles County
Carroll County Garrett County
Dorchester County Howard County
Frederick County Kent County
Harford County Queen Anne’s County
Montgomery County St. Mary's County
Prince George's County Somerset County
Wicomico County Talbot County
Washington County
Worcester County

P N e B A B & L The pretrial services programs in the 11 jurisdictions
[ AV E U E e MUl were contacted and asked to complete a survey on their
R W o B LRSI cyrrent policies and practices.  Seven of the programs
sitelel ik SRS responded. The results of the survey appear in Table 3, which
e CHE e o) ETESV T shows the national standards and evidence-based practices in
nationat Standards _and the left column, and the corresponding practice in the
eviden;:e-based pr actices, Maryland pretrial services programs in the right column.
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As the table shows, even in jurisdictions that have pretrial services programs, there is no
consistent compliance with national standards and evidence-based practices. For example, the
Pretrial Release Standards of the American Bar Association and of the National Association of
Pretrial Services Agencies both call for the use of objective risk assessment instruments that have
been shown through research to be able to effectively sort defendants into categories showing
their likelihood of presenting a danger to the community and of failing to appear in court. Also,
extensive research has shown that it is possible to sort defendants into such risk categories. Yet,
as seen in the table, two of the seven programs that responded to the survey do not conduct any
risk assessments, and of the five that do, only three use only objective criteria, and only two of
these use an instrument that was empirically validated — i.e., it was tested through rigorous
research to assure that it measures what it is supposed to measure.

Standards and evidence-based practices say that pretrial services programs should make
recommendations to the court that are based upon the risk assessment findings. Three of the
seven make no recommendations to the court, and of the four that do, none base their
recommendations primarily on the risk assessment findings.

To even work from an evidence-based platform, pretrial services programs must collect
data on their processes and outcomes. As the table shows, most of the seven programs surveyed
could not provide fundamental data on the number of defendants that they process and on
outcomes.
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Table 3. Comparison of Maryland Pretrial Services Program Practices With National

Standards and Evidence-Based Practices

National Standards and Evidence-Based Practices

Maryland Pretrial Services Program Practices

A pretrial services program should interview all
defendants in custody prior to their initial appearance
before a judge.

Three of the seven programs exclude categories of
defendants from being interviewed and investigated,
two of the seven do not conduct their initial
investigation until after the first bond review hearing.

A pretrial services program should conduct an
assessment of the risk that each defendant poses to
present a danger to the community or fail to appear
in court.

Two of the seven programs do not conduct a risk
assessment.

The risk assessment should be based on objective
criteria, shown through research to be effective at
sorting defendants into risk categories.

Of the five programs that conduct risk assessments,
three use exclusively objective criteria, based upon
research. Of the three, two use a risk assessment
instrument that was validated in their own
jurisdictions using rigorous research methods, and
one uses an instrument that includes criteria shown
in other studies to be correlated with risks.

A pretrial services program should make
recommendations to the court, and those
recommendations should be based upon the findings
of the risk assessment.

Only four of the seven routinely make
recommendations to the court at the bond review
hearing. In one of those four, the risk assessment
finding merely influences the recommendation. In
three of the four, the risk assessment finding is just
one piece of information considered in formulating
the recommendation.

The recommendations should be the least restrictive
to reasonably assure court appearance and
community safety, and monetary conditions should
not be recommended or imposed to address
concerns about community safety.

Three of the four that make recommendations
recommend monetary bonds and specific dollar
amounts.

A pretrial services program should supervise all
defendants referred by the court.

All seven of the programs provide supervision, but 1
of them has the option to refuse to accept
supervision of a defendant referred by the court

A pretrial services program should regularly collect
and report key process and outcome data.

Two of the four programs that make
recommendations could not provide data on the
recommendations that they make to the court. Only
three of the seven programs that supervise
defendants could provide data on the number of
defendants supervised in the last year. Four of the
six indicate that they calculate failure to appear
rates for defendants under their supervision, but
one of these could not provide that figure.
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Observations of Bond Review Hearings in Five Maryland Jurisdictions

PJI staff observed bond review hearings in five Maryland jurisdictions: Baltimore City,
Frederick County, Harford County, Montgomery County, and Prince George's County.”

At district court bond review hearings, judges review the bond status of:

. defendants who have had a financial bond set by the commissioner that they
have not yet posted

. defendants who were ordered held with no bond by the commissioner

. defendants who have had a financial bond pre-set by a judge on a warrant; and

. defendants who had a no bond pre-set by a judge on a warrant.

District court judges are not reviewing bonds at these hearings of defendants (1) who
were released on citation, (2) who were released on their own recognizance by the
commissioner, or (3) who posted before the bond review hearings financial bonds that had been
set by the commissioner or pre-set in warrants. Data are not available the number or percent of
defendants released on citations or who post their bonds before the bond review hearing.

Table 4, however, shows data on number and percent of defendants were released on
recognizance by the commissioners during 2012 in the five Maryland jurisdictions where
observations were made. As the table shows, about half are released on recognizance in
Baltimore City, Harford, and Prince George’s County. Montgomery County has the lowest rate
of release on recognizance by the commissioners of the five sites — at 37 percent.

Table 4. 2012 Initial Appearance Before Commissioners

Jurisdiction Total Number of Appearances Released ROR
Baltimore City 51,073 51%
Frederick & Washington* 6,336 42%
Harford 3,244 52%
Montgomery 14,565 37%
P, 31,900 49%

*Frederick and Washington Counties fall in the same district, and it is not possible to separate out the
cases specific to Frederick County.

22 While the preference would have been to observe bail review hearings in all Maryland jurisdictions, financial
considerations necessitated limiting the jurisdictions to these five. The five jurisdictions selected mirror those
included in the 2001 Abell Foundation report, with the exception that Montgomery County was included and
Baltimore County was excluded. Montgomery County was substituted since its pretrial services program, which has
a national reputation for excellence, had recently validated its pretrial risk assessment tool — thus introducing
evidence-based practices to the pretrial release decision making process in that jurisdiction.
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The bonds that are under review at the initial bond review hearing were set when limited
information was available, before prosecution and defense had weighed in, and before pretrial
services, where available, had conducted its investigation and assessment of the risks posed by
the defendant to be a danger to the community or to fail to appear in court.”

To learn more about how the presence of prosecution and defense and the availability of
additional information at the bond review changed the initial decision, PJI staff attended a total
of 548 bail review hearings between February and April 2013, Staff observed 260 hearings in
Baltimore City, 38 in Frederick County, 34 in Harford County, 92 in Montgomery County, and
124 in Prince George’s County.

Before turning to the results of these observations, Tables 5 and 6 present data on the jail
populations in these five jurisdictions. As Table 5 shows, the overall jail population (pretrial
plus sentenced) has generally declined in each of the five sites, and statewide, over the past five
years, with the exception of slight rises in Baltimore, Harford and P.G. between FY 2012 and FY
20123.

Table 5. Average Daily Population — Maryland Jails

Jurisdiction FY FY Y Y FY
2009 2010 2011 2012 2013
Baltimore 4,005 3,713 3,596 3,320 3,571
Frederick 452 419 426 397 350
Harford 483 453 423 396 410
Montgomery 1,110 1,123 1,107 980 941
P.G. 1,299 1,229 1,181 1,313 1,332
Statewide 13,482 12,785 12,519 12,223 12,154

23 Prosecutors in one of the five sites, Baltimore City, review cases before the defendant’s initial appearance
before a commissioner and frequently make bail recommendations to the commissioner, but they typically
are not present at that hearing.
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The percentage of the jail populations that were comprised of pretrial detainees in a
snapshot conducted on March 1, 2013 ranged from a low of 40% in Harford County to a high of

88% in Baltimore City.

Chart 2. Percentage of Jail Populations Comprised of Pretrial Detainees
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Baltimore Frederick

Table 6 summarizes what occurred at
the bond review hearings that were observed
in these five jurisdictions.”® It includes the
recommendations that were made by the
prosecutor, defense, and pretrial services,
and the decision that was reached by the
district court. In the table, in the categories
“Lower Existing Bond,” “Maintain Existing
Bond,” and “Raise Existing Bond,” the
existing bond refers to either bonds that had
been set by the commissioner at the initial
appearance for all warrantless arrests or
bonds that had been pre-set by the court in
arrests resulting from warrants.
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The bonds that are under review at
the initial bond review hearing
were set when limited information
was available, when prosecution
and defense typically were not
present, . and  before  pretrial
services, where available, had

conducted its investigation and risk

assessment, Yet by far the most
frequent  recommendation  of
pretrial services at bond review
was to maintain the bond that had
been set before pretrial services
had done its investigation and risk
assessment.

24 The Appendix presents additional tables on the findings from the bond review observations.
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Regarding the recommendations that were made by the respective parties, the table shows
large differences among the prosecutor, defense, and pretrial services. While it should be
expected that the prosecution and defense are going to differ significantly in their
recommendations, given their adversarial roles, pretrial services is expected to be a neutral
information gatherer. One finding that stands out from this table is that the district court released
on non-financial bond or lowered the existing bond on substantially more defendants than were
recommended by pretrial services. Fifteen percent of defendants were recommended for a non-
financial release or a lowered bond by pretrial services, but the court released non-financially or
lowered the bond of 48% of defendants — or more than three times as many. Moreover, by far
the most frequent recommendation of pretrial services, when one was made, was to maintain the
bond that had been set before pretrial services had done its investigation and risk assessment.

Regarding the district court decisions, as the table shows, the most frequent decision was
to maintain the existing bond, which occurred in 41% of the observed cases, followed by lower

the existing bond, which occurred in 31% of the cases.

Table 6. Summary of Bond Review Hearings — Five Sites Combined

Recommendation | Decision

Recommendation/  Prosecutor Defense Pretrial District
Decision Services Court
Release Non-
Financially 1% 16% 10% 17%
Lower Existing
Bond 7% 44% 5% 31%
Maintain
Existing 26% 6% 41% 41%
Bond
Raise Existing
Bond 14% 0 9% 8%
No
Recommendation 53% 34% 35% N/A
Made
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Table 7 shows the decisions made by the court at the bond review hearings by each
individual site. Between 41% and 45% of the time the judges in four of the five jurisdictions
decided to maintain the bond that was in place. The percentage of cases in which the court
released the defendant on non-financial bond in those four jurisdictions — Baltimore, Frederick,
Harford and Prince George’s — ranged from 9% to 13%. By contrast, in Montgomery County,
the court released 44% of defendants on non-financial bond, and maintained the existing bond in
29% of the cases. Moreover, no bond amounts were raised at Montgomery County bond review
hearings, but they were raised in between 5% and 15% of cases in the other jurisdictions.

Table 7: Bond Review Decisions in District Court

Baltimore Frederick Harford Montgomery P.G.

Release
Non- 12% 13% 9% 44% 10%
Financially

Lower
Existing 33% 26% 35% 15% 38%
Bond

Maintain
Existing 44% 45% 41% 29% 43%
Bond

Raise
Existing 10% 5% 15% 0 7%
Bond

Other (Case

continued, 2% 11% 0 12% 2%
mental

health, etc.)
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Table 8 summarizes the bond review hearings in each of the five jurisdictions by looking
at the actual decisions of the court, including types of bonds (i.e., full versus 10% deposit) and
median bond amounts set. A full financial bond was set in Montgomery County much less
frequently than in the other jurisdictions, and when set, the median dollar amount was much
lower. In addition, fewer defendants were held on no bond in Montgomery County.

Table 8. Summary of Bond Review Decisions — by Jurisdiction

Baltimore Frederick Harford Montgomery P.G.

% Released
Non- 12% 13% 9% 44% 10%
Financially

% Full
Financial 50% 55% 59% 27% 55%
Bond

Median Full
Bond $15,000 $10,000 $20,000 $6,500 $10,000
Amount

% 10%
Deposit 20% 13% 6% 9% 23%
Bond

Median 10%

Deposit $5,000 $13,750 $1,000 $4,000 $2,500
Bond

Amount

% Held on
No 13% 5% 18% 2% 7%
Bonds

Other (i.e.,

mental 5% 14% 8% 18% 5%
health

evaluations)

Caution must be used in making interpretations of the findings from the preceding two
tables. The number of cases observed in each jurisdiction was small and it was not possible to
draw a random sample of cases, meaning that the findings are not scientific. In addition, a
number of different variables may explain the differences that were noted between Montgomery
County and the other jurisdictions. For example, as was shown in Table 3 above, just 37% of
defendants are released by commissioners in Montgomery County compared to half in
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Baltimore, Harford and Prince George’s. Moreover, of the cases observed, Montgomery County
had a lower percentage of defendants who were facing violent felony charges than Baltimore,
Harford, and Prince George’s (see Table A-4 in the Appendix), and the lowest rate of the five of
defendants facing just one charge at the hearing (see Table A-8). On the other hand, of the cases
observed, Montgomery County had the highest percentage of defendants who had holds on other
charges (see Table A-9).

One way to get a better understanding of what may be occurring in the individual
jurisdictions regarding pretrial release decision-making practices is to look at how the decisions
of the district court compare to the recommendations that were made by the pretrial services
program — at least in those jurisdictions where the program made a recommendation at the initial
bond review hearing. Since pretrial services is a neutral entity, and since it seeks to objectively
assess the risk levels of defendants, the differences observed in release decisions in Montgomery
County compared to the other jurisdictions may reflect nothing more than the courts in all the
jurisdictions giving significant weight to the recommendations of pretrial services. In other
words, perhaps the judges in Montgomery County were releasing a higher percentage of
defendants non-financially and on lower bonds because pretrial services in that jurisdiction was
identifying higher percentages of defendants who were lower risk, and thus recommending less
restrictive releases.

The pretrial services programs made recommendations in three of the five jurisdictions —
Montgomery County, Baltimore City, and Harford County. Data showing the concurrence of the
District Court with the recommendations of pretrial services in each of those three jurisdictions
appears in Tables 9, 10 and 11. The highlighted cells in the tables show the instances where the
court took the action that was recommended by pretrial services.

Looking first at Montgomery County (Table 9), of the 45 defendants that pretrial services
recommended for non-financial release, the court agreed with that recommendation 35 times, for
a concurrence rate of 78%. Of the 40 defendants where the court released the defendant non-
T - financially, pretrial services had recommended 35, or 88%. Of
'J,l,-‘..d_g‘?.s “" ) M ‘ WENE S the 33 defendants where pretrial services recommended

County genera ¢ | maintaining the existing bond, the court agreed 22 times, or
67%. Pretrial services did not recommend increasing the bond
in any cases, and the court did not take that action in any cases.

* the recommendationsof
pretrial services,

These findings suggest that the District Court judges in Montgomery County have faith in
the pretrial services program’s ability to identify risk levels of defendants.
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Table 9. Comparison of Pretrial Services Recommendation and District Court Decision
- Montgomery County

 District Court Judge's Bond Review Decision — Montgomery County

Pretrial Services  Release Non- Lower Maintain Raise

Recommendation  Financially Existing Existing Existing Other  Total
Bond Bond Bond ‘

Release Non-

Financially 35 6 4 0 0 45

Lower Existing

Bond 2 0 0 0 0 2

Maintain Existing

Bond 3 8 22 0 0 33

Raise Existing

Bond 0 0 0 0 0 0

No

recommendation 0 0 1 0 11 12

Total 40 14 27 0 1 92

A much different pattern emerges when looking at the concurrence rate between the
pretrial services program’s recommendation and the court’s decision in Baltimore City. As
Table 10 shows, there is very little agreement. Pretrial services recommended eight defendants
for non-financial release, but the court accepted that recommendation only four times, or 50%.
On the other hand, of the 31 defendants released by the court at bond review on non-financial
bond, pretrial services had recommended only four — or 12%. Thus, the court is finding
substantially more defendants as being good candidates for non-financial release than is the
pretrial services program.

Of the 165 cases where pretrial services recommended Judges in Baltimore
maintaining the existing bond, the court took that action only 76 City show little faithin
times, or 46%. In the 35 cases where pretrial services the tisk assessment
recommended raising the existing bond, the court took that FEe={ofelv=TeloToslag(=1nls\ile]gls
action in only 10 cases, or 29%. . of pretrial services.

These figures suggest that the District Court judges in Baltimore City have little faith in
the risk assessment and recommendation policies of the pretrial services program. Either the
pretrial services program is overestimating the risk levels of defendants, or the court is
underestimating those levels.
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Table 10. Comparison of Pretrial Services Recommendation and District Court
Decision — Baltimore City

District Court Judge's Bond Review Decision — Baltimore

Pretrial Services Release Lower Maintain Raise

Recommendation ~ Non- Existing  Existing  Existing Other Total
Financially Bond Bond Bond

Release Non-

Financially 4 2 2 0 0 8

Lower Existing

Bond 3 14 %] 0 0 20

Maintain Existing

Bond 19 53 76 14 3 165

Raise Existing

Bond 0 11 14 10 0 35

No

recommendation 5 5 20 1 1 31

Total 31 85 115 25 4 260

Only 34 cases were observed in Harford County, and pretrial services made no
recommendation in 11 of those cases, so it is difficult to draw any conclusions about the
concurrence rate between pretrial service’s recommendations and the court’s decisions. But as
Table 11 shows, in the limited number of cases available, there was substantial concurrence.
Pretrial services had not recommended any defendants for non-financial release and the court
declined to release any non-financially. The program recommended lowering the bond in three
cases, and the court agreed with that recommendation in all three cases. The program
recommended maintaining the existing bond in 10 cases, and the court followed that
recommendation in eight of those cases.
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Table 11.
Decision ~ Harford County

Comparison of Pretrial Services Recommendation and District

Court

"District Court Judge's Bond Review Decision — Ha

Pretrial Services  Release Non-  Lower  Maintain
Recommendation  Financially ~ Existing  Existing

IR s R e i i S oy Biond (.25 Bond )

Release Non-

Financially 0 0 0 0 0 0
Lower Existing

Bond 0 3 0 0 0 3
Maintain Existing

Bond 0 1 8 1 0 10
Raise Existing

Bond 0 3 3 4 0 10
No

recommendation 3 5 3 0 0 11
Total 3 12 14 § 0 34

While the information presented in this section is not as comprehensive as the committee
may like it to be, PJI believes that it is sufficient to draw the conclusion that the pretrial release
decision-making process in Maryland currently does not match the ideal policies and practices

described in Section I.

PJI’s findings also suggests that the conclusion
of the Abell Foundation report that the lack of
information and input fo the district court at the bond
review hearing may have been causing the high use of
monetary bonds may not fully explain the reliance on
those bonds. At most of the bond review hearings that
PJI staff observed the court was provided with input
from prosecution and defense and information and a
recommendation from pretrial services. Still, as noted,
the most frequent decision of the district court was to
maintain the bond that had been set before that input
and information had been provided.

This suggests that more than input and

Lack of information and input'at
the bond review hearing may
not fully explain the court's
reliance on monetary bonds: At
most of the hearings observed,
the court was provided with
information and input from a

prosecutor, defense counsel,
and pretrial services, but still
the most frequent decision of
the court was to maintain the
bond that had been set before
any information or input had
been provided.

information is needed. The next section examines how the existing code and court rules in
Maryland could be enhanced to provide additional support for enhanced pretrial release decision-

making.

74
27

OPD Apx. 066



SECTION IIl. EXISTING PROVISIONS OF MARYLAND LAW AND LEGAL
AND EVIDENCE-BASED PRETRIAL JUSTICE

As described in Section I, legal and evidence-based pretrial justice practices, as defined
by the American Bar Association Standards, the 2011 National Symposium on Pretrial Justice,
the policy statements and resolutions of key stakeholder groups, and the latest research findings,
should encompass the following elements:

. Participation of both prosecution and defense at the defendant’s initial appearance
in court, and the review of the case by the prosecutor before that hearing

. Use of an empirically validated risk assessment tool to sort defendants into risk
groups

. Release on the least restrictive conditions necessary to reasonably assure
appearance in court and public safety

. Reducing the reliance on monetary conditions

. Providing supervision for higher risk defendants released by the court with
conditions

. Detaining without bond defendants who pose unmanageable risks.

This section examines what legislative changes could enhance the implementation of
these elements.

Involvement of Prosecution and Defense at Initial Bail Setting

On September 25, 2013, the Maryland Court of Appeals issued its ruling in the case of
DeWolfe v. Richmond, in which the court addressed the question of whether the Maryland
Constitution requires that indigent defendants be entitled to representation by a public defender
at the initial appearance before a commissioner. Ruling that such defendants have the right to
representation, this issue is now settled.

What this means for the prosecutor’s presence at the commissioner’s hearing remains to
be seen. This is an issue for the individual State’s Attorneys Offices to address — not one to be
decided by legislation.

Empirically Validated Pretrial Risk Assessment Tool

Maryland Court Rule 4-216 sets forth the factors that the judicial officer is to consider in
making a pretrial release decision. These include factors that are typical in most state’s laws:
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the nature and circumstances of the offense charged; the defendant’s prior record of appearance
in court; prior criminal history; and the defendant’s family ties, employment status and history,
length of residence in the community. The Rule also says that judicial officers are to consider
any recommendations of the State’s Attorney, defense, and pretrial services. Finally, the Rule
requires the judicial officer to consider “the danger of the defendant to the alleged victim,
another person, or the community.”

While statutes and court rules specify what factors the court is to consider, they do not
provide any guidance to judges in how to define and what weight to assign each of these factors
when assessing the risks the defendant poses to public safety and non-appearance in court, and
when setting bond conditions to mitigate those risks. This is where empirically validated pretrial
risk assessment tools can help.

In the past two years, at least four states have written into their statutes the requirement
that judges consider the results of pretrial risk assessment tools in making their pretrial release
decision.

Colorado Statutes § 16-4-103 (3)(b): In determining the type of bond and
conditions of release, the court shall use an empirically developed risk assessment
instrument designed to improve pretrial release decisions by providing to the
court information that classifies a person in custody based upon predicted level of
risk of pretrial failure.

Kentucky Revised Statutes § 431.066: (2) When a court considers pretrial release
and bail for an arrested defendant, the court shall consider whether the defendant
constitutes a flight risk, is unlikely to appear for trial, or is likely to be a danger to
the public if released. In making this determination, the court shall consider the
pretrial risk assessment for a verified and eligible defendant (defined as a
defendant whom pretrial services has confirmed the defendant’s identity and
conducted a risk assessment) along with the factors set forth in KRS 431.525. (3)
If a verified and eligible defendant poses a low risk of flight, is likely to appear
for trial, and is not likely to be a danger to others, the court shall order the
defendant released on unsecured bond or on the defendant’s own recognizance
subject to other conditions that the court may order. (4) If a verified and eligible
defendant poses a moderate risk of flight, is likely to appear for trial, and is not
likely to be a danger to others, the court shall order the defendant released under
the same conditions as in subsection (3) of this section but shall consider ordering
the defendant to participate in global position system monitoring, controlled
substance testing, increased supervision, or such other conditions as the court may
order,
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Delaware Statutes § 2104(d): In making a release determination, or imposing
conditions set forth is § 2108 of this title, the court shall employ an objective risk
assessment instrument to gauge the person’s risk of flight and re-arrest and the
safety of the victim and the community.

Hawaii Statutes § 353-10: (The Hawaii pretrial services program) shall conduct
internal pretrial risk assessments on adult offenders within three days of
admission to a community correctional center which shall then be provided to the
court for its consideration.

There are currently no similar provisions in Maryland statutes or court rules.

Release of Least Restrictive Conditions

Section 5-101(b) of the Maryland Code states that, except in certain specified instances,
“if, from all the circumstances, the court believes that a minor or adult defendant in a criminal
case will appear as required for trial before verdict or pending trial, the defendant may be
released on personal recognizance” (Emphasis added). Such wording does not convey a
presumption for release on the least restrictive conditions.

Maryland Court Rule 4-216(c) states that “a defendant is entitled to be released before
verdict on personal recognizance or on bail, in either case with or without conditions imposed,
unless the judicial officer determines that no condition of release will reasonably assure (1) the
appearance of the defendant as required, and (2) the safety of the alleged victim, another person,
or the community.” Rule 4-216 (f) (3) states that “If the judicial officer determines that the
defendant should be released other than on personal recognizance without any additional
conditions imposed, the judicial officer shall impose on the defendant the least onerous condition
or combination of conditions of release set out in section (g) of this Rule” that will reasonably
assure appearance and safety. These provisions may imply that release on recognizance is “the
least onerous condition,” but they do not explicitly state so.

The federal statute offers a good example of an explicit statement of release on the least
restrictive conditions, beginning with release on recognizance or unsecured bond. 18 USC §
3142 (b) states that “[t]he judicial officer shall order the pretrial release of the person on personal
recognizance, or upon the execution of an unsecured appearance bond....unless the judicial
officer determines that such release will not reasonably assure the appearance of the person as
required or will endanger the safety of any person or the community.” Part (¢) of that provision
states that if the court finds that such release will not reasonably assure appearance and safety,
the court “shall order the pretrial release of the person ... subject to the least restrictive
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condition, or combination of conditions, that such judicial officer determines will reasonably
assure the appearance of the person as required and the safety of any other person and the
community.”

The new Colorado pretrial release statute, which was based upon the recommendations of
the Bail Subcommittee, addresses release on least restrictive conditions in the following way:
“When the type of bond and conditions of release are determined by the court, the court shall: (a)
presume that all persons in custody are eligible for release on bond with the appropriate and least
restrictive conditions . . . unless a person is otherwise ineligible for release” pursuant to that
state’s provisions on detention without bond (§ 16-4-103(4)(a)). This provision goes on to say
that any pretrial release condition “must be tailored to address a specific concern” (§ 16-4-
103(4)(a)). Moreover, the court shall “consider all methods of bond and conditions of release to
avoid unnecessary pretrial incarceration and levels of community supervision as conditions of
pretrial release.” (§ 16-4-103(4)(c)).

Reducing the Reliance on and Impact of Monetary Conditions

Maryland Court Rule 4-216(g) lists the conditions of release, include monetary bonds,
that the court is allowed to set, but places no limitations on the imposition of monetary bonds.

The federal statute, by contrast, contains this provision: “The judicial officer may not
impose a financial condition that results in the pretrial detention of the person” 18 USC § 3142
(c)(2). The statue also states that financial conditions should only be set “in such amount as is
reasonably necessary to assure the appearance of the person as required....” 18 USC § 3142

(©)(1)(B)(xii).

The new Colorado statute states that in setting bond the court must consider “the
individual characteristics of the person in custody, including the person’s financial condition” (§
16-4-103(3)(a).

Supervision of Pretrial Release Conditions

Maryland Court Rule 4-216(g) states that the court can order a defendant to be supervised
by an entity or organization. Similar provisions are found in statutes and court rules in other
jurisdictions.

There are provisions in the Maryland Code, however, that limit the court’s authority to
order a defendant to be supervised while on pretrial release. There are several “individual county
provisions” in the law that allow particular counties in the state to set up pretrial services in their
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corrections departments and then establish their own criteria for whom they will agree to
supervise. For example, the Frederick County provision (§ 11-712) says that the “court may
order a defendant to participate in the pretrial release program” but only if the defendant “meets
the eligibility criteria,” one of which is that the defendant is recommended for placement in the
pretrial services supervision program by the program staff. These provisions run counter to
national standards and legal and evidence-based practices, which recognize that moderate and
higher risk defendants often require supervision to reasonably assure community safety and court
appearance, and that pretrial services programs have the obligation to supervise all defendants
that judicial officers conclude need to be supervised.

Detention Without Bond

There are several provisions under Maryland Code § 5-202 that address detention without
bond. Under the law, there is a rebuttable presumption that the defendant will be a danger to the
community or to fail to appear, and therefore should be detained by the judge, in any of these
circumstances:

+ The defendant is charged as a drug kingpin

* The defendant is charged with a crime of violence and has a conviction for a crime of
violence

+ The defendant is on pretrial release on another charge

* The defendant is charged with certain weapons offenses and has been convicted of
certain weapon offenses

* The defendant is charged with violating a protection order

+ The defendant is a registered sex offender.

Most state statutes that allow for detention without bond contain similar provisions.
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SECTION IV: CONCLUSION AND RECOMMENDATIONS

Any discussion about pretrial release decision- | ' _ i
making must begin with the acknowledgement that there [ it el=iafEIE ¢ L ioo
are significant risks involved — risks that can weigh heavily | iaRIleli el V=T TG
on the judicial officers who are making those decisions. [ WELE BT Rl E el
While very high percentages of defendants who are | totally erased. What

released into the community awaiting disposition of their | -jUdiCial -officers neo.ad
when making a pretrial

charges do perfectly fine, there are some who will commit
serious offenses, and some who have no intention of
returning to court voluntarily. These risks can never be
totally erased. What judicial officers need when making a
pretrial release decision is reasonable assurance that the
defendant will not endanger the public or fail to appear for |
court.

release = decision is
reasonable assurance
that the defendant will
not endanger the public
or fail to appear for
court.

As the 2001 Abell Foundation report recognized, an important ingredient to providing
that assurance is through providing the judicial officer with information and input. That report’s
recommendation that indigent defense and the prosecutor be present earlier in the bail-setting
process has only come about very recently and only as a result of the rulings from the Court of
Appeals. Still, no matter what route was taken to bring those information resources to the bail-
setting decision, the fact is that they are now available.

But as this report has shown, more than just information and input is needed. Little has
changed in decision-making since the prosecution and defense began appearing at the initial
bond review hearing. There have been several developments in recent years, however, that point
to other ways to achieve the Abell Foundation’s recommendations to expand pretrial services
and to use monetary bonds sparingly in Maryland.

First, as noted in Section I, in the intervening years since the Abell Foundation report,
significant progress has been made in testing and validating pretrial risk assessment tools. The
tools have shown, through extensive and rigorous research, to be very effective at sorting
defendants into risk categories showing their likelihood of failing to appear in court or being
rearrested on new charges. Many of the tools were developed and tested within individual
counties, based upon the assumption that every jurisdiction was different and a risk assessment
tool that worked in one jurisdiction would not work in another. This assumption began to be
challenged with the development and testing of tools built to work in all jurisdictions within
particular states. Virginia, Kentucky, Colorado, Ohio, and Florida are examples of states that
have implemented statewide validated pretrial risk assessment tools.
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The success of these tools led to a study, funded by the Laura and John Amold
Foundation, to see if a universal pretrial risk assessment tool could be developed — that is, a tool
that can be used in any jurisdiction in the country. That study, which has now been completed
and the results are being written up, has produced such a tool — hereafter referred to as the
Armold Risk Assessment Tool. Aside from the great benefit that this tool brings by being
appropriate for any jurisdiction, the tool also can be completed by examining only criminal
history records. In other words, no interview with the defendant is required. This new Arnold
Risk Assessment Tool will now, for the first time, allow for validated pretrial risk assessments to
be conducted in jurisdictions that do not have pretrial services programs that interview
defendants before the bond setting appearance in court.?’

Second, as also noted earlier, despite the long-held conventional wisdom among many
justice system practitioners and policy makers that monetary bonds are more effective at assuring
appearance in court and community safety, research is showing that this assumption is false.
Controlling for level of risk, defendants released without having to post monetary bonds appear
in court and go through the pretrial period without any new arrests at the same rate as those
released on monetary bonds. And they do so without consuming the jail bed days that are used
by those who must sit in jail while they or their families make financial arrangements for their
release.

Third, there are now examples of jurisdictions that
have reduced or even eliminated the use of monetary bonds
:_amz] s‘eefl outcomes that f:ar exceed anything achieved by jurisdictions  that  have
Jurisdictions that rely heavily on monetary bonds. As noted FRR eI A
previously, as Kentucky began using its validated pretrial risk the use of monetary b onde
assessment tool and implemented laws that gave stronger NGRS Ev R iR L 12 |
preferences for non-monetary releases, the total release rate [V Cvv anything achieved
and the non-monetary release rate both went up, as did the b‘y-' jurisdictions " that rely
appearance rate and the public safety rate. The District of [RH{ ==\ oTy o) (=) &= 14 1)y (6 (5
Columbia, as noted earlier, has essentially eliminated the use
of non-monetary bonds and has very high success rates.

There are now examples of

Fourth, there is now firm support for expanding risk assessment and reliance on non-
monetary bonds across a wide range of justice system stakeholder groups, including law
enforcement, courts, prosecution, defense, sheriffs and jail administrators.

Fifth, several states have changed their laws to require evidence-based pretrial release
decision-making, including the use of validated pretrial risk assessment, and to place a greater
emphasis on non-monetary bonds. The experiences of Kentucky, for example, can serve to

% The release of this free access tool by the Laura and John Arnold Foundation is imminent.
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reassure Maryland legislators and policy makers that making such statutory changes can lead to
excellent results.

Sixth, forthcoming research funded by the Laura and John Arnold Foundation shows that,
when controlling for risk levels, defendants who spend even a few days in jail trying to find the
money to post monetary bonds have higher recidivism rates than defendants who are released
right after their initial appearance. This finding introduces a new implication for pretrial release
decision-making. Research has shown for years that, when controlling for other factors,
defendants who are incarcerated during the pretrial period are convicted more often and get
harsher sentences than those who were in the community pending trial. But it is now clear that
even short periods of pretrial incarceration serve to lengthen an individual’s criminal career.

With these developments and the findings presented in this report in mind, PJI offers the
following recommendations for the Pretrial Release Subcommittee to consider and forward to the
Task Force.

Recommendations

Recommendations Pertaining to Maryland Law

Maryland law, whether through code or court rule, should be amended to incorporate the
following provisions:

* Require the use of a validated risk assessment in every pretrial release decision made by a
commissioner and at the district court bond review.

* Establish a clear presumption for release on least onerous conditions, beginning with
release on recognizance.

* List the release options from least to most onerous.

* Require that any conditions of pretrial release must be tied to the identified risks.

* Eliminate the option of monetary bonds.

* Revoke the individual county provisions that give some pretrial services programs the
option of deciding whether they will supervise a particular defendant.

Recommendations Pertaining to the Initial Appearance Before A Commissioner

1. As soon as it becomes available, commissioners should begin using the Arnold Risk
Assessment Tool. Since the risk factors included in the tool can all be gathered using criminal
history information already available to commissioners at bail setting, and since the instrument is
short and easy to administer, it should not create an added burden to commissioners. This is
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important since the commissioners are already struggling trying to figure out the best ways to
accommodate the participation of public defenders in these hearings, as required by the recent
Court of Appeals ruling.

2, The District Court should issue a directive to commissioners that commissioners are
to inform the public defender’s office and the state’s attorneys office, if present, of the
results of the risk assessment. With the results of the risk assessment, the public defender and
state’s attorney, if present, can make more informed representations regarding release.

3. The District Court should issue a directive to commissioners to (1) release on
personal recognizance those defendants who score in the lowest risk category on the Arnold
Risk Assessment Tool, unless the commissioner makes written findings explaining why
such release is not appropriate; and (2) release on recognizance with appropriate non-
monetary conditions those defendants who score as moderate risk on the Arnold Risk
Assessment Tool, unless the commissioner makes written findings explaining why such
release is not appropriate. PJI can work with the commissioners to develop a matrix for
matching risk levels with appropriate non-monetary conditions of release.

4, The District Court should issue a directive that, for defendants not released by the
commissioner, the commissioner’s office forward to the appropriate District Court the risk
assessment findings obtained by the commissioner using the Arnold Risk Assessment Tool.
Once the commissioner has completed the risk assessment, there is no need to re-do that
assessment once the case arrives in District Court for the bond review hearing. The risk
assessment findings should be transmitted as part of the defendant’s file to the court that is
hearing bond reviews.

L The District Court should begin collecting data on the failure to appear and rearrest
rates of defendants released by a commissioner with or without non-monetary conditions,
by risk levels. For example, what percentage of defendants who were rated by the risk
assessment tool as low risk made all their court appearances and completed their cases without
new arrests? For moderate risk defendants? For high risk defendants? When calculating failure
to appear and rearrest rates, the correct equation is to divide the number of defendants who were
released by the number of defendants who had at least one failure to appear or rearrest.

6. The commissioners should undergo comprehensive training on any changes made to
the Maryland Code or Court Rules resulting from the work of the Task Force, and on the
use of the Arnold Risk Assessment Tool. PJI, in conjunction with the National Judicial
College, has developed a Judicial Curriculum on pretrial release decision-making that could be
adapted to provide such training.
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Recommendations Pertaining to the Initial Bond Review Hearing in District Court

1. District Court judges should receive, review, and consider the findings of the Arnold
pretrial risk assessment tool. As recommended earlier, the results of the Armold Risk
Assessment Tool should be transmitted with the case file from the commissioner to the District
Court judge presiding at bond review.

2. In considering the risk assessment findings, District Court judges should seek to
match the release conditions or detention decisions to the identified risk level. PJI can work
with the District Court to develop a matrix for matching risk levels with appropriate non-
monetary conditions of release.

A The District Court should begin collecting data on the failure to appear and rearrest
rates of defendants released at bond review on non-monetary and monetary conditions, by
risk levels. For example, what percentage of defendants who were rated by the risk assessment
tool as low risk made all their court appearances and completed their cases without new arrests?
For moderate risk defendants? For high risk defendants? When calculati